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PREFACE. 


The  works  on  Mussalman  Law  in  the  English  language  are 
too  few  in  number  to  require  an  apology  for  the  publication 
of  a new  book  on  the  subject.  But  a brief  account  of 
the  origin  of  “Institutes  of  Mussalman  Law ’’  may  not  be 
devoid  oi'  interest  to  the  public.  Those  of  my  readers  whose 
interests  in  law  or  politics  travel  beyond  the  boundaries  of 
India  may  remember  that  more  than  thirty  years  ago  the 
Reglement  Judiciaire  which  sanctioned  the  establishment  of 
Mixed  Tribunjals  in  Egypt  for  the  purpose  of  dealing  with 
questions  arising  in  civil  suits  between  the  Egyptians  and  the 
subjects  of  the  Powers,  also  provided  for  the  publication  of 
the  laws  relating  to  the  personal  status  of  the  Egyptians.^ 
Accordingly  the  Egyptian  Government  commissioned  a Council 
of  thejeading  Ulemas  of  the  University  Mosque  of  Al-Azhar, 
the  greatest  seat  of  Islamic  learning,  to  prepare  under  the 
presidency  of  Kadri  Pacha,  a Judge  of  the  Mixed  Tribunal 
of  Appeal  at  Alexandria,  a Code  of  Mussalman  Law.  The 
result  of  their  labours  was  a compendium  of  law  based  on 
Arabic  whrks  of . jndisputablo  authority  and  weight  which,  being 
translated  into  French  by  Kadri  Pacha,  under  the  name  of 

* Article  86  of  the  Reglement  Judiciaire  i-uns  as  follows  “ II  (le  aonreruemenf  Egyptien) 
pnbliera  egalement  les  lois  relatives  au  statut  personnel  des  indightes.'' 
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“ Droit  Musulman  du  statut  'personnely  et  des  successions  d'afres 
le  rite  Hanafite,  ” received  the  sanction  of  official  recognition  Iby 
the  Mixed  Tribunals  in  Eg3^pt.* 

Man}^  3^ears  ago  while  passing  through  Alexandria  on  my 
way  from  Europe  to  India,  I met  Sir  John  (thew  Mr.)  Scott, 
a Judge  of  the  Mixed  Tribunal  of  Appeal  and  subsequently 
a Judge  of  the  Bombay  High  Court,  who,  in  the  course  of 
an  interesting  interview,  drew  mj^  attention  to  the  excellent 
work  of  Kadri  Pacha  as  the  only  attempt  at  codification  of 
Mussahnan  law,  which  had  the  merit  of  receiving  the  hall-mark 
of  the  sanction  of  a Mussahnan  Government.  Later  on,  as 
Judge  of  the  Bomba^^  High  Court,  Mr.  Justice  Scott,  whilst 
deploring  the  difficulties  which  the  Indian  Judiciary  had  to 
contend  with  in  the  administration  of  Mussahnan  Law,  urged 
me  to  write  a treatise  on  the  lines  of  the  Code  of  Ki^>dri  Pacha, 
adapted  to  the  needs  and  requirements  of  mj  co-religionists  in 
India.  Circumstances,  however,  prevented  me  ‘ fromc  carr^dng 
out  immediatel}^  the  suggestion  of  Sir  John  Scott.  A 
few  years  ago,  thinking  m^^self  in  a better  position  to  do  so, 
I wrote  to  Lord  Cromer  enquiring  whether  Kadri  Pacha’s 
work  was  still  treated  as  an  authority  on  Mussalman  Law. 
His  Excellenc}^,  after  consulting  the  legal  advisers  ‘of  the 
Eg3^ptian  Government,  veiy  kindly  wrote  to  inform  /me  that 
“ the  work  in  question  was  an  undoubted  authority  on  Moslem 
Law.”  Thereupon  I began  to  work  on  the  lines  suggested 

by  the  late  Sir  John  Scott.  “ Institutes^^A^  Mussalman  Law” 

. ...  . , . 

ma}^,  therefore,  be  regarded  as  a work  which  oCves  its  inspiration 
to,  and  is  mainty  based  on,  the  Droit  Musulman  of  Kadri  Pacha. 

* See  remarks  pf  Scott,  J.,  in  Kadir  Haji  Mahomed  C.  A.  Turrier  (I.  L.  R.,  9' 

Rom.,  loS),  “ Institutes  of  Mussalman  Law,”  p.  278. 
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Before,  however,  I explain  the  plan  followed  by  me  in  the  following 
pages,  I should  like  to  give  a short  sketch  of  the  history 
and  position  of  Mussalman  Law  in  British  India. 

When  the  East  India  Company  undertook  the  administra- 
tion of  Bengal,  Warren  Hastings  in  1772  established  a number 
of  Civil  Courts,  and  directed  that  in  all  civil  cases  Mussahnans 
were  to  be  governed  by  the  laws  of  the  Koran.  Mussalman  Law 
Officers  well  versed  in  Arabic  were,  consequently,  appointed  for  the 
purpose  of  expounding  the  laws  of  Islam.  This  state  of  things 
continued  until  the  abolition  of  these  Officers  in  1864.  That 
far-sighted  statesman  also  happily  conceived  the  idea  of  having 
some  of  the  standard  Arabic  books  on  Mussalman  Law 
translated  into  English.  Under  his  distinguished  patronage 
the  Hidayah,  the  Serajiah  and  the  Sharijiah  were  for  the 
first  time  made  accessible  to  English  readers.  Subsequently, 
after  nearly  half  a century,  Mr.  Neil  Baillie  compiled  his 
Digest  of  Mahornedan  Law  ” from  translations  of  extracts  of 
the  Fataiva-i-Alamgiri,  the  celebrated  collection  of  law  cases 
compiled  under  the  auspices  of  Aurangzib  and  designated  after 
the  title  of  that  great  Emperor.  These  are  still  the  standard 
works  on  Mussalman  Law  for  the  use  of  Indian  Courts  and 
English  lawyers,  but  their  scope  and  extent  being  of  a limited 
character  they  have  not  adequately  fulfilled  the  objects  with 
which  they  were  brought  out.  Thus,  it  is  that  through  no 
inherent  defect  in  the  system,  no  lack  or  paucity  of  materials 
in  the  original  Arabic^  the  laws  of  Islam,  enveloped  as  they  are, 
for  the  most  part,  in  the  ample  folds  of  mediaeval  tomes  written 
in  the  rich  and  exuberant  language  of  Arabia,  remain  a hidden 
mystery  to  our  Judiciary  and  Executive,  as  well  as  to  the 
European  .student  unacquainted  with  the  tongue  of  the  Prophet 
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of  Islaiij.  A well-known  Anglo-Indian  writer  comments  on  the 
situation  as  follows  : < ^ 

No  country  is  more  interested  than  ours  in  facilitating  a 
proper  course  of  study  of  the  Islamic  Law.  We  have  a very 
large  Mahomedan  population  subject  to  * our  ruL  which  is 
passionately  attached  to  its  personal  law.  We  have  guaranteed 
that  all  matters  regarding  marriage,  inheritance,  and  caste,  and 
other  religious  usages  and  institutions,  affectiDg  Mahomedans, 
shall  be  governed  by  the  laws  and  usages  of  Mahomedans.  It 
behoves  us,  therefore,  as  a nation  to  see  that  those  who  have  to 
administer  these  laws  have  facilities  afforded  to  them  of  studying 
the  same.  Something  was  no  doubt  done  in  the  earlier  days  of 
our  Government  in  India  to  discharge  this  imperative  duty. 
But  much  remains  to  be  accomplished  before  it  can  be 
justly  said  that  we  have  done  our  duty.  There  ^ are  man^^ 
important  books  on  Mahomedan  Law  which  are  removed 
from  the  cognizance  of  our  Courts  because  they  care  .composed 
in  a language  which  is  unknown — to  European  officers  at  all 
events  who  preside  over  them.  Surely,  some  efforts  might  be 
made  to  have  the  best  of  these  translated  by  competent  scholars.” 

This  defect,  however,  is  remedied  by  the  fact  that  the  time- 
honoured  custom  of  interpreting  and  expounding  Islamic  I taw  by 
a direct  research  into  the  original  sources  contf\.ined  in  the 
voluminous  treatises  and  commentaries  in  Arabic  which  obtained 
during  the  Mussalman  ride  in  India,  and  which  obtains  to-day 
in  Turkey,  Egypt  and  Arabia,  is  still  in  soipec  measure  maintained 
in  British  India.  When  abstruse'  and  intricate  qnesiions  of 
Mussalman  Law  and  Jurisprudence  are  involved  in  a case  before 
an  Indian  Court,  help  is  general!}^  sought  of  the  Maulavis  versed 
in  Arabic,  and  translations  aie  made  from  the  original  Arabic 
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authorities  for  the  particular  occasion  and  some  kind  of  solution 
is  effected.  But  this  mode  of  instructing  the  Bench  and  the  Bar 
involves  great  hardship  and  entails  much  trouble  and  expense 
on  the  litigants.  It  is  deplorable  that  the  condition  of  things  in 
India  does  not  favour  researches  into  Mussalman  Law,  or  its 
study  from  the  original  Arabic  sources  by  our  students,  and  such 
of  them  as  have  devoted  themselves  specially  in  that  behalf, 
are  not,  as  a rule,  called  upon  to  occupy  that  position  in  life 
to  which  their  learning  and  ability  entitle  them  and  where 
their  special  knowledge  of  the  subject  could  be  utilized  for  the 
benefit  of  the  public.  Such  a situation,  it  is  needless  to  say, 
is  b}^  no  means  satisfactory  to  the  Mussalman  community  of 
India. 

While  the  Personal  Law  of  the  Mussalmans  was  being 
thus  administered  by  the  Indian  Courts,  Lord  Macaulay’s 
Indian  Law  Commission  were  engaged  from  1833  in  formulating 
proposals  for  ^the  reform  of  Judicial  establishments.  Judicial 
procedure  and  law  of  India,  and  full}^  aJter  twenty  years,  their 
recommendations  were  submitted  in  March  1854  to  Lord 
Bomilly’s  Boyal  Commission,  for  examination  and  consideration. 
In  December  1855,  however,  the  Bo3^al  Commission  submitted 
their  report,  in  which  among  other  things,  they  remarked  as 
follows  : , > 

“If  on  any  subject  embraced  in  the  new  body  of  law  it 
should  be  deemed  necessary  that  for  a particular  clas^  of  persons 
or  for  a particular  diMrict  or  place  there  should  be  law  different 
from  the  general  daw,  and  if  there  shall  be  no  particular 
and  cogent  objection  to  the  insertion  of  such  special  law  into 
the  proposed  body  of  law,  such  special  law,  we  think,  ought 
to  be  provided  in  that  way.  But  it  is  our  opinion  that  no  portion 
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either  of  the  Mahoinedan  Law  or  of  the  Hindu  Law  ought  to  be 
enacted  as  such  in  any  form  by  a British  Legislature.  Such 
Legislation,  we  think,  might  tend  to  obstruct  rather  than  to 
promote  the  gradual  progress  of  improvement  in  the  state  of 
the  population.  It  is  open  to  another  objection  to*Q,  which  seems 
to  us  decisive.  The  Hindu  Law  and  the  Mahomedan  Law  derive 
their  authority  respectively  from  the  Hindu  and  the  Mahomedan  ’ 
religion.  It  follows  that,  as  a British  Legislature  cannot  make 
Mahomedan  or  Hindu  reliction,  so  neither  can  it  make  Mahom- 
edan  or  Hindu  Law.  A Code  of  Mahomedan  Law,  or  a digest 
of  an}^  part  of  that  law,  if  it  were  enacted  as  such  by  the  Legis- 
lative Council  of  India,  would  not  be  entitled  to  be  regarded  by 
Mahomedans  as  verj^^  law  itself,  but  merely  as  an  exposition  of 
law,  which  possibly  might  be  incorrect.  We  think  it  clear  that 
it  is  not  advisable  to  make  any  enactment  which cwould  stand 
on  such  a footing.” 

The  labours  of  the  Indian  Law  Commisfe^ioners  resulted 
in  the  production  of  a series  of  most  valuable  codes.  But  the 
question  of  the  extension  of  the  process  of  codification  to  Hindu 
or  Mussalman  Law  was  never  taken  up  seriously,  and  the 
opinion  expressed  by  Lord  Romilly’s  Commission  remains^ 
unchallenged.  ^ 

Notwithstanding  the  immense  advantages  mf  codification, 
the  Government  is  handicapped  b}^  the  consideration  that  any 
attempt  to  codify  Mussalman  Law  may  be  received  with  serious 
misgivings  by  the  general  bod}^  of  the  ‘^Jndian  Mussalmans  as. 
an  encroachment  upon  their  religious  liberty .c  How  fer  it  would 
be  feasible  in  the  future  to  brinof  about  a o-eneral  agreement 
among  the  Indian  Mussalmans,  with  regard  to  the  codification 
of  their  Personal  Law,  by  the  pressure  of  praHical  needs 
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or  other  causes  which  brouglit  into  existence  the  French 

« 

Codes,  the  Italian  Codes,  and  the  German  Codes, it  is  indeed 
difficult  to  '^prognosticate. 

The  difficulties  which  beset  the  path  of  the  Government  in 
the  accompli^'hment  of  such  a task  are  correctly  appreciated  by 
Sir  Courtena^r  llbert.  In  his  admirable  work  on  the  Govern- 
ment of  India  he  remarks  : 

“ Those  difficulties  arise,  not  merely  from  tendenc}^  of 
codification  to  stereotype  rules  which,  under  the  silent  influence 
of  social  and  political  forces,  are  in  process  of  change,  but  from 
the  natural  sensitiveness  of  Hindus  and  Mahomedans  about 
legislative  interference  with  matters  closely  touching  their 
religious  usages  and  observances,  and  from  the  impossibilit}^  in 
man}^  cases  of  formulating  rules  in  any  shape  which  will  meet  with 
general  acceptance  ....  The  difficulty  begins  when  a particular 
code  is  presented  in  a concrete  form.  Even  in  the  case  of  such  a 
small  communi.t3/^  as  the  Khojahs,  who  have  contrived  to  combine 
adhesion  to  the  Mahomedan  creed  with  retention  of  certain 
Hindu  customs,  it  has,  up  to  this  time,  been  found  impossible  to 
frame  a set  of  rules  of  inheritance  on  which  the  leaders  of  the  sect 
wdll  agree.  And  any  code  not  based  on  general  agreement 
would  either  cause  dangerous  discontent  or  remain  a dead 
letter.’^t 

I now’  proceed  to  explain  the  scope,  arrangement  and  method 
of  the  present  work  and  to  indicate  its  sources. 

The  rite  of  Abu'  Hanifah  is  the  State  religion  of  the 
Ottoman  lUmpire,  c.nid  the  Mussalman  Law^  as  interpreted  by 
him  is  the  same  all  the  w’orld  over  wdierever  follow^ers  of  the 

See  “ The  Government  of  India"  by  Sir  Courtenay  llbert,  p.  .‘^0. 

,+  See  Ibid,  p.  S89. 
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great  Imam  are  to  be  found,  whether  in  Turkey,  Egypt,  Arabia 
or  India.  I have,  therefore,  based  my  work,  as  already  stated 
above,  mainly  on  Kadri  Pacha’s  Mussalman  Code,  and  the  rules 
of  law  laid  down  in  the  different  Articles  have  been  carefully 
collated  with  the  original  Arabic  copy  Supplied  ^ to  me  by  the 
kindness  and  courtesy  of  Lord  Cromer.  Such  Arabic  commen- 
taries and  works  on  Mussalman  Law  as  have  become  recognized  ' 
and  acknowledged  authorities  in  India,  by  virtue  of  their  authenti- 
city, antiquity  or  the  erudition  of  their  authors,  I have  utilized 
for  the  purpose  of  this  treatise.  Of  these  works  I have  given  a 
short  history  in  the  Bibliography.  I have  further  endeavoured 
to  trace  the  original  sources  of  every  rule  of  law  laid  down  in 
the  different  Articles  and  have  collected  the  corresponding 
original  Arabic  texts  in  the  Appendix,  Article  by  Article,  in  order 
to  enable  the  reader  to  go  direct  to  the  original  sources  without 
much  trouble  and  find  out  for  himself  the  true  and  correct  law. 

[ have  also  given  references  to  Baillie’s  Biges^tc  of  Mahomedan 
Law,"^  Hamilton’s  English  translation  of  Hidayah,t  and  Mac- 
nagh ton’s  Principles  of  Mahomedan  Law,;j;  for  the  purpose  of 
enabling  the  reader  immediately  to  see  how  those  authorities 
lay  down  the  same  principles  in  an  uncodified  form.  For  the 
benefit  of  those  of  my  readers  who  have  the  time  or  inclination 
to  make  a further  research  into  the  rules  of  law  laid  down  in 
this  treatise,  I have  given  references  to  two  admirable  modern 
works  relating  to  Kadri  Pacha’s  Mussalman  Code,  viz.,  Monsieur 
Rug.  Clavel’s  Commentaries  entitled  Droit  Wliisulman,  du 
statiit  personnel  et  des  successions  d'apres  les  differents  rites  et 
plus  particulierement  dJ apres  le  rite  Hanafite  ” § and  Professor 

* London, ( 1865.  f By  Standish  Grove  Grady,  London,  1870.  + Calcutta,  1825. 

§ Paris,  1895. 
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Mahomed  Zaidu-Tiil-AiiibaTii’s  Commentaries  on  Al  Ahlcam-ul- 
^Uariah-fil  Alvwalil-SliaksiahA  I have  also  collected  important 
decided  cases  in  the  Indian  Courts  and  the  Judicial  Committee 
of  the  Privy  Council,  from  1795  to  1906,  and  arranged  them 
under  the  different  Articles  in  order  to  enable  the  reader  to 
know  the  case-law  bearing  on  them.  Such  Acts  and  Statutes 
as  are  applicable  to  the  different  Articles,  have  also  been 
noted.  In  short,  the  object  I have  in  view  is  to  bring  out 
a handy  book  on  Mussalman  Law  with  materials  already 
alluded  to,  so  that  the  minimum  of  labour  on  the  part  of  the 
student  may  yield  the  maximum  of  result  : whilst  those  with 
more  time  and  patience  have  all  the  resources  at  their  disposal  for 
obtaining  a fair  mastery  of  the  subject. 

I also  desire  to  note  that  I have  carefully  collected  the 
important  decided  cases  under  the  Shia  School  and  inserted  them 
in  their  proper  places,  in  order  to  enable  the  reader  to  see  the  ’ 
divergence  of  that  branch  of  law  from  the  Sunni  School. 

^ In  the  present  treatise,  among  other  things,  I have  dealt 
with  the  law  relating  to  marriage,  dower  and  divorce,  the  law 
relating  to  children  including  paternity  and  filiation,  suckling, 
fosterage,  the  custody  of  children,  maintenance  of  parents  by 
their  children,  maintenance  of  relatives  other  than  ascendants 
and  descendants,  and  the  law  relating  to  Gifts,  Wills  and 
Lxecutors.  With  the  rise  of  the  sun  of  learning  in  the  West 
and  of  Western  domination  over  the  East,  the  study  of  Oriental 
languages  in  India  iMs,  owing  to  various  causes,  fallen  into 
the  back'-ground,  - and  Indian  Mussalman  youths  are  not 
intVequently  obliged  to  learn  their  own  Personal  Law  in  English 
translations.  It  is  hoped  that  it  may  be  of  some  advantage 


* Egypt,  1903. 
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to  them  to  have  a full  and  comprehensive  exposition  of 
Mussahnan  Law  based  on  the  original  Arabic  texts  carefully 
selected  for  their  benefit.  It  is  a matter  of  common  knowledge 
that  in  every  well-regulated  Indian  Mussahnan  household,  most 
of  the  rules  on  Mussulman  Law  are,  conscicvasly  or  unconsciously, 

c 

strictly  adhered  to,  although  seldom,  if  ever,  a case  arising  out  of 
them  comes  up  before  a Court  of  Justice.  An  intimate 
acquaintance,  therefore,  with  the  law  relating  to  the  reciprocal 
rights  and  duties  of  husband  and  wife,  of  parents  and  children, 
and  maintenance  of  relations,  are  of  supreme  importance. 
Mussalman  religion  and  law  are  bound  up  together  and  the 
Koran  itself  contains  a great  code  of  rules  regulating  the  whole 
of  the  private  and  public  life  of  a Mussalman.  As  religious 
training  and  moral  discipline  are  essential  for  the  formation  of 
character  of  a Mussahnan  youth,  it  is  equally  important  for  good 

c 

government  and  good  citizenship  that  he  should  be  conversant 
with  the  true  principles  of  his  own  Law  either  through  the 

c 

medium  of  Arabic  or  English. 

The  motive  of  many  a crime  among  the  Indian  Mussaimans 
remains  unfathomed,  and  the  cause  of  many  a life-long  hostility 
untraced,  for  want  of  familiarity  with  the  forces  which  influence 
and  dominate  the  life  of  a Mussalman.  I,  therefore,  venture  to 
think  that  an  acquaintance  with  the  subject  dealt  with  in  this 
treatise  may  prove  useful  also  to  those  called  upon  to  undertake 
the  task  of  administering  justice  to  a large  population  where 
Mussaimans  preponderate. 

I have  included  the  chapter  on  Missing  Pteo-:?s  in  this 
treatise,  which,  strictly  speaking,  does  not  belong  to  this  volume, 
as  I desire  to  indicate  some  of  the  important  changes  which  have 
been  introduced  by  the*' Indian  Evidence  Act.  It  was  understood 
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for  many  years  that  a missing  person  could  not  be  held  to  be 
dead  under  Mussalman  Law  until  after  the  lapse  of  ninety  vears 
from  his  birth,*  but  recent  decisions  on  the  subject  have  laid 
down  that  such  a rule  of  law  was  one  of  evidence  only  and  fell 
within  the  purview  of  the  Indian  Evidence  Act.  I am  inclined 
to  take  the  same  view  with  regard  to  the  period  of  gestation 
•under  Mussalman  Law,t  viz.,  that  it  is  only  a rule  of  pre- 
sumption which  falls  within  the  scope  of  the  Indian  Evidence 
Act.  Thus  it  is  highly  important  to  draw  a clear  distinction 
between  the  rules  of  substantive  Mussalman  Law  and  those 
which  purely  belong  to  the  province  of  adjective  Law.  The 
rules  of  Inheritance,  Wakf  and  Pre-emption  are  not  dealt  with 
here,  but  should  the  reception  of  the  present  work  be  suffi- 
ciently encouraging,  they  may  form  the  subject  of  a separate 
volume. 

■) 

References  to  Sale’s  Koran  have  been  given  and  cross- 
references  to*  the, different  Articles  are  quoted  at  the  foot  of  the 
page.  I have  carefully  avoided  Arabic  or  technical  words, 
and  wherever  such  words  are  used,  I have  given  their  English 
equivalents.  The  General  Index  along  with  the  Summary 
of  Contents  and  General  Contents  will,  it  is  hoped,  facilitate 
any  search  for  references. 

No  one  is  more  deeply  conscious  than  myself  of  the  defects 
that  may  have  crept  into  this  work,  and  I can  only  urge  the 
numerous  calls  on  my  time  and  energy,  apart  from  the  pressure  of 
official  work,  as  an  excise  for  their  presence.  But  if,  in  spite  of 
these  blemishes,'  “ Institutes  of  Mussalman  Law  ” serves  in  any 
way  to  lighten  the  burden  of  the  student  or  the  task  of  the  ‘ 


* See  “ Institutes  of  Mussalman  Law,”  p.  185, 
t See  Ibid,  p.  322. 
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Bench  and  the  Bar  engaged  in  the  practical  application  of 

Mussalman  Law,  I shall  deem  my  labours  amply  rewarded,  c 

(1 

Finally,  I desire  to  record  my  thanks  to  various,  , friends  for 
assistance  and  encouragement;  to  the  late  Sir  John  Scott,  for 
inspiring  me  with  the  idea  of  writing  the  present  treatise  ; to  the 

r 

late  Hon’ble  Mr.  Justice  Gilbert  Henderson,  for  fostering  and 
developing  that  idea  ; to  the  Earl  of  Cromer  for  his  kindness  and 
courtesy  in  readily  supplying  me  with  necessary  books  and 
information;  to  the  Hon’ble  Sir  John  Stanley,  Chief  Justice, 
Allahabad  High  Court,  for  valuable  suggestions  and  continuous 
encouragement ; to  Mr.  F.  K.  Dobbin,  Judge,  Presidency  Court 
of  Small  Causes,  for  the  correction  of  the  proofs ; to  Mr.  M. 
Y.  Gauher  Ali,  Barrister-at-Law,  for  helping  me  in  translating 
the  French  of  Kadri  Pachas  Mussalman  Code  into  English; 
and  lastly,  to  Mr.  Gerald  H.  Carey,  Barrister-at-LavV,  Cairo. 

c 

Egypt,  for  revising  my  translations  from  the  French  into  English. 

A.  F.  M.  ABDUB’  RAHMAN. 

16,  Toltollah,  Calcutta; 

July  5,  1907. 
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Aieni  (Bombay)— 

A commentary  on  Kunz  ul-Dukaik  by  Mahmood  bin  Ahmed,  855,  A.  H. 

Bahrr-ul-Rayek  (Egypt,  1311,  A.  H.)— 

“The  Bahrr-ar-Rayik  is  by  Zain-al-Aabidin  Ben  Nujaim-al-Misri,  who 
died  in  A.  H.  970  (A.  D.  1562).  He  left  his  work  incomplete  at 
his  death,  but  it  was  finished  by  his  brother,  Siraj-ad-Din  Umr,  who 
also  wrote  another  and  inferior  commentary  on  the  same  work,  entitled 
the  Nahr-al-Faik.” — Introduction  to  Morley’s  Digest  of  Indian  Cases, 
Vol  I,  p.  cclxx. 

See  also  Kdshf-uz-Zunun,  Vol.  V,  p.  250  (Leipzig.) 

Durrul-Mukhtar  (Lucknow,  1314,  A.  H.)— 

“ A note  bookj  or  Hashiyat,  entitled  the  Hashiyat-al-Tahtawi  Ala  Durr- 
ul-Mukhtar, was  printed  and  published  at  Bulak,  in  the  year  1839 
(A.  H.  1254);  but  I have  not  seen  it,  and  am  not  aware  whether  it  be 
explanatory  of  the  work  of  Al-Hiskafi,  or  of  some  other  treatise  bearing  a 
similar  title.” — Introduction  to  Morley’s  Digest  of  Indian  Cases,  Vol.  I, 
pp.  cclxxxviii — cclxxxix. 

Patawa  i-Alamgiri  (Lucknow,  1312,  A.  H )— 

“The  Fatawa-i-Alamgiri  was  commenced  in  the  year  of  the  Hijrah  1067 
(A.  !D.  1656),  by  order  of  the  Emperor  Aurangzeb  Aalamgir,  b}"  whose 
name  the  collection  is  now  designated.  It  contains  a bare  recital  of  law 
cases,  without  any  arguments  or  proofs ; an  omission  which  renders  it 
defective  for  elemnntary  instruction.  The  immense  number  of  cases, 
however,  compensa‘te  in  some  measure  for  this  want,  which  is,  moreover, 
supplied  by  the  Hedayah,  and  other  works  ; and  the  insertion  of  argu- 
ment can  the  more  readily  be*  dispensed  with,  since  the  opinions  of  the 
modern  compilers  could  not  have  been  esteemed  of  equal  authority  with 
those  of  the  older  writers  on  jurisprudence,  and  the  mere  decisions, 
without  comment  or  explanation,  are  equally  applicable  to  particular 
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cases,  when  illustrated  and  explained  by  reference  to  works  of  authority 
as  text  books.” — Introduction  to  Morley’s  Digest  of  Indian  Cases,  Vdl.  I, 
p.  cclxxxix. 

c c; 

“Of  the  books  of  Futawa  which  have  been  mentioned,  none  appear  to  require 
further  notice,  except  the  Fatawa-i-Alamgiri.  Mr.  Hamilton,  by  an 
extraordinary  mistake,  has  stated  this  work-  to  have  been  composed  in 
the  Persian  language,  by  the  authority  and  under  the  inspection  of  the 
‘Emperor  -Aurangzeb ; ’ whereas  it  is  well-known  to  have  been  written 
in  Arabic,  the  usual  language  of  Mahammudan  law  and  science ; and  to 
have  been  translated  into  Persian,  by  order  of  the  Emperor’s  daughter, 
the  Princess  Zeb-oo-Nisa.  Several  copies  of  the  Arabic  original  are  in 
Calcutta ; and  some  imperfect  copies  of  the  Persian  version  ; or  rather  of 
parts  of  it.  In  the  catalogue  of  books  appertaining  to  the  Nizamat 
Adalut  (among  which  is  an  incomplete  copy  of  the  Arabic?  Fatawa-i- 
alumgeeree),  the  Kazee-ool-Koozat  describes  this  work  in  the  following 
terms  : — ‘It  was  commenced  in  A.  H.  1067,’  corresponding  with  the  11th 
year  of  Alamgir’s  reign.” — Harington’s  Analysis  of  the  Bengal 
Regulations,  Vol.  I,  p.  243. 

Patawa-i-Kazi  Khan  (Lucknow,  1295,  A.  H.)— 

c 

“ The  Fatawa-i-Kazi  Khan,  or  collection  of  decisions  of  the  Imam  Fakhr- 
ad-Din  Hasan  Ben  Mansur  al-Uzjandi  al-Farghani,  commonly  called 
Kazi  Khan,  who  died  in  A.  H.  592  (A,  D.  1195),  ds  a work  held  in  the 
highest  estimation  in  India,  and  indeed,  is  received  in  the  Courts  as  of 
equal  authority  with  the  Hidayah  of  Burhan-ad-Din  Ali,  with  whom 
Kazi  Khan  was  a contemporary  : it  is  replete  with  cases  of  common 
occurrence,  and  is  therefore  of  great  practical  utility,  the  more  especially 
as  many  of  the  decisions  are  illustrated  b}’’  the  proofs  and  reasoning  on 
which  they  are  founded.” — Introduction  to  Morley’s  Digest  of  Indian 
Cases,  Vol.  I,  p.  cclxxxv.  ^ 

“ The  Futawa-i-Kazi  Khan  by  Fakhr-ood-Deen  Husun,  of  Ouzjand,  in 
Furghana,  who  was  contemporary  with  the  author  of  the  Hidayah,  and 
whose  collection  is  esteemed  of  equal  authority  with  that  celebrated 
work,  must,  in  some  measure,  be  excepted  from  the  above  remark, 
as  it  illustrates  many  cases  by  the  proofs  an(l  reasoning  upon  which  the 
decision  of  them  is  founded.” — Haringfori's  Analysis  of  the  Bengal 

‘ c 

Regulations,  Vol.  I,  p.  236. 

See  also  Kashf-wz-Zunum,  Vol.  IV,  p.  364  (Leipzig). 

Patawa-i-Khairiah  (Egypt,  1300  A.  H.) — 

A collection  of  Fnttoas  by  Khairnddin  Ahmed-al-Faruqi,  1081,  A.  H. 
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Patawa-i-Serajiah  (Lucknow,  1295,  A.  H.) — 

‘ “ The  highest  authority  on  the  law  of  inheritance  amongst  the  Sunnis  of 
India  is  the  Sirajiyah,  which  is  sometimes  called  the  Faraiz-as- 
Sajawandi,  and  was  composed  by  Siraj-ad-Din  Muhammad  Ben  Abd- 
ar-Rashid-as-Sajawandi,  but  at  what  precise  time  is  uncertain.  The 
Sirajiyah  has  been  commented  upon  by  a vast  number  of  writers  upwards 
of  forty  being  enumerated  in  the  Kashf-az-Zunun.  The  most  celebrated 
of  these  commentaries,  and  the  one  most  generally  employed  to  explain 
the  text,  is  the  Sharifiyah  by  Sayyid  Sharif  Ali  Ben  Muhammad-al- 
Jurjani,  who  died  in  A,  H.  814  (A.  D.  141 1).”— Introduction  to 
Morley’s  Digest  of  Indian  Cases,  Yol.  I,  p.  cclxxxi. 

See  also  Kashf-uz-Zunun,  Vol.  lY,  p.  358  (Leipzig.) 

Path-ul-Kadir  (Lucknow)— 

“The  Fath-al-Kadir  lil  Aajiz-al-Fakir,  by  Kamal-ad-Din  Muhammad- 
as-Siwasi,  commonly  called  Ibn  Hammam,  who  died  in  A.  H.  861 
(A.  D.  1456),  is  the  most  comprehensive  of  all  the  comments  on  the 
Hidayah,  and  includes  a collection  of  decisions  which  render  it 
extremely  useful.” — Introduction  to  Morley’s  Digest  of  Indian  Cases, 
Ybl.  I,  pp.  cclxix — cclxx. 

“ The  Futh-ool-Kudeer  is  preferable  to  the  whole  as  an  ample  collection  of 
cases  (rendering  it  equal  in  this  respect  to  a Futawa),  expressed  with 
suitable  brevity  of  language.” — Harington’s  Analysis  of  the  Bengal 
Regulations,  Yol.  I,  p.  239. 

See  also  Kashf-iiz-Zuniin,  Yol.  YI,  p.  484  (Leipzig). 

Hamavi  (Lucknow,  1294  A.  H.)— 

A commentary  on  Ashbah-wan-Nazair  by  Ahmed  bin  Mohamed-ul-Hamavi, 
1090,  A.  H. 

Hidayali  (Lucknow,  1290  A.  H.)— 

“The  text  of  the  Hidayah  was  published  in  the  original  Arabic  at  Calcutta 
in  A.  H.  1234  (A.  D.  1818),  and  was  again  edited,  together  with  its 
commentary,  the  Kifayah,  by  Hakim  Moulavi  Abdal-Majid  in  1834.” 
— Introduction  to  Morley’s  Digest  of  Indian  Cases,  Yol.  I, 
p.  cclxviii, 

“ Tlie  Hiday..,h  is  so  welhknown,  from  the  English  version  of  it,  made  b}^ 
Mr,  Charles  Hamilton,  and  published  in  the  year  1791,  that  it  will  be 
unnecessary  to  say  much  of  it.  The  Kazee-ool-Koozat,  in  his  catalogue 
of  books  alread}^  adverted  to,  describes  it  in  the  following  terms  : ‘The 
Hidaj^ah  is  a commentary  upon  the  Bidayut-ool-Moobtudee,  and 
both  the  text  and  comment  were  composed  by  Shykh  Boorhan-oo- 
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Deen  Alee,  son  of  Abu  Bukr,  of  Murgheenan,  who  lived  to  the  age  of 
sixty-two ; and,  after  employing  thirteen  years  in  the  composition  df  tho 
latter  work,  departed  from  this  world  A.  H.  593.  The  general  arrange- 
ment, and  divisions  of  it,  are  adopted  from  the  Jama-i-Sugheer  of  Imam 
Mohummud.  It  is  celebrated  amongst  the  learned  for  its  selection  of 
law  cases,  and  connection  of  them  with  the  proofs  and  arguments  by 
which  they  have  been  determined.  Wherefore  in  every  age  it  has  been 
esteemed  by  lawyers ; many  of  whom  have  written  comments  and  anno- 
tations upon  it.’  It  is  spoken  of  in  nearly  the  same  language,  by  the 
author  of  the  Kushf-oo-Zunoon,  who  adds  ‘ it  is  a rule  observed  by  the 
composer  of  this  work  to  state  first  the  opinions  and  arguments  of  the 
two  disciples  (Aboo  Yoosuf  and  Imam  Mohummud);  afterwards  the 
doctrine  of  the  great  Imam  (Aboo  Huneefah) ; and  then  to  expatiate  on 
the  proofs  adduced  by  the  latter,  in  such  manner  as  to  refute  any 
opposite  reasoning  on  the  part  of  the  disciples.  Whenever  he  deviates 
from  this  rule  it  may  be  inferred  that  he  inclines  to  the  opinion  of  Aboo 
Yoosuf  and  Imam  Mohummud.  It  is  also  his  practice  to  illustrate  the 
cases  specified  in  the  Jama-i-Sugheer,  and  by  Kudooree : intending 
the  latter,  whenever  he  uses  the  expression  he  has  said  in  the 
book.  In  praise  of  the  Hidayah,  it  has  been  declared,  like 
the  Koran,  to  have  superseded  all  previous  books  on  the  law ; 
that  all  persons  should  remember  the  rules  prescribed  in  it ; 
and  that  it  should  be  followed  as  a guide  through  life.’  This  eulogium 
on  the  Hidayah  is  confirmed  in  a paper  written  by  Moulavee  Mohummud 
Rashid,  one  of  the  Mooftees  of  the  Supreme  Court  of  Judicature  and 
Courts  of  Sudr  Deewanee  and  Nizamut  Adalut,  as  well  as  one  of  the 
most  learned  Mosulmans  in  India,  who  remarks  on  the  text,  and  some 
of  the  principal  comments,  to  the  following  effect.  ‘ No  text  or 
commentary  now  extant,  can  be  compared  with  the  Hidayah  as  a 
digest  of  approved  law  cases,  illustrated  by  the  proofs  and  arguments 
which  establish  them.’  It  is  therefore,  with  its  comments,  fit  to  be  the 
standard  of  legal  decision  in  the  present  times.  Many  commentaries 
have  been  written  upon  it  : but  four  only,  the  Nihayah,  Inayah,  Kifayah 
and  Futh-ool-Kudeer,  are  forthcoming  in  Bengal.  The  Nihayah  was 
first  composed  : and  has  superior  credit  as  being  the  original  from  which 
the  others  have  borrowed.  But  the  autho'  of  the  Inayah  has  merited 
esteem  by  his  studious  anal3"sis  ; and  ihrerpretatio^n  of  the  letter  and 
meaning  of  the  Hidayah.  The  Kifayah  also  deserved  commendation, 
from  its  concise  statement  of  the  substance  of  other  commentaries,  aa 
well  as  from  some  additions  to  them.” — Harington’s  Analj^sis  of  the 
Bengal  Regulations,  Vol.  I,  pp.  237 — 239. 

See  a.h'O  Vol.  VI,  p.  479  (Leipzig). 
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Jami-ur-Rumuz  (Lucknow,  1301,  A.  H.) — 

“The  last  commentary  (on  the  Nikayah)  written  by  Shams-ud-Din  Muham- 
mad-a|-Khurasani  Al-Kohistani  in  A.  H.  941  (A.  D.  1534),  is  entitled 
the  Jami-ur-Rumuz,  which  is  the  fullest  and  the  clearest  of  the  lot,  as 
well  as  one  of  the  most  useful  law  books  frequently  referred  to  in  this 
country.  This  work  was  for  several  years  adopted  for  study  in  the 
first  and  second  classes  of  the  Calcutta  Madrassah.” — Tagore  Law 
Lectures,  1873,  pp.  44 — 45. 

Jawahir-i  Nayerah  (Delhi)— 

A commentary  on  the  Kuduri  by  Abu  Bakr  bin  Ali-ul-Haddadi-uUAbbadi, 
800,  A.  H. 

Kunz-ul-Dukaik  (Bombay)— 

“The  Kunz-ul-Dukayik  has  been  already  mentioned,  as  composed  by  Hafiz- 
oo-Deen,  author  of  the  Kafee  and  Wafee.  It  is  a short  general  treatise 
of  law,  used  in  Mosulman  Colleges,  as  an  elementary  book  of  instruction 
but  superseded,  as  a book  of  reference  for  legal  exposition,  by  its 
commentaries ; of  which  the  following  are  extant  in  India.  The 
Tubieen-ool-Hukayik,  by  Fukr-oo-Deen  Aboo  Mohummud  Osman  of  Zyla, 
who  di6d  in  A.  H.  743.  His  comment  is  valued  by  the  followers  of  Aboo 
Huneefah,  as  containing  a complete  refutation  of  the  opposite  doctrine  of 
Shafiiee.  The  Buhr-oo-Rayik,  by  the  learned  Zyn-ool-Aabideen  Ibn-i 
Nujeem,  of  Egypt,  left  incomplete  at  his  death,  A.  H.  970;  and  un- 
equally finished  b}^  his  brother  Siraj-oo-Deen  Omur,  who  also  wrote  a 
commentary  entitled  the  Nahr-i-Fayik,  but  of  inferior  merit  to  that  of 
Z3m-ool-Aabideen,  which  is  held  in  the  utmost  estimation ; and  is  spoken 
of  in  the  Kushf-oo-Zunoon  as  equalled  only  by  the  Futh-ool-Kadeeiv 
Ihn-i-Homam’s  commentary  on  the  Hidayah.  The  Mutlub-i-Fayik,  or,  as 
more  generally  called  Ayr.ee,  b}"  Budr-oo-Deen  Mohummud  A3mee,  of 
Dubur  in  Arabia.  This  commentaiy  is  also  esteemed,  as  containing  an 
ample  colle^ction  of  law  cases;  and  though  surpassed,  in  this  respect  by 
Buhr-i-Rayik  it  has  the  advantage  of  having  been  brought  to  the  conclu- 
sion by  the  author  ; whose  erudition  obtained  him  the  title  of  Ulamah, 
in  common  with  Zyn-ool  Aabideen. 

Another  commentaiy  on  the  Kunz-ul-dukayik,  entitled  Maadun,  is  known  in 
India.  But  the  name  of  the  author  has  not  been  ascertained.  The 
Eezab  by  Shykh  Yaha3’^a  and  Rumz-ool  Hukayik  by  Kazee  Budr-oo-deen 
Mahmood,  are  also  noticed,  with  tee  names  of  some  other  commentators, 
in  the  Kushf-oo-Zunoon  ; but  the3'^  are  not  celebrated,  or  quoted  aa 
authorities.  The  court  of  Nizamut  Adalut  possess  an  incomplete  copy 
of  the  Buhr-oo-Ra3dk  ; on  which  the  Kazee-ool-Koozat  remarks  (in  hi.s 
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catalogue)  that  “it  comprises  a compilation  of  cases,  general  and  parti- 
cular ; with  the  useful  result  of  the  author’s  researches  upon  a \ ariety 
of  legal  questions  ; and  is  received  as  authentic  by  the  followers  of 
Aboo  Huneefah  in  eveiy  city  of  Islam.  ” — Harington’s  Analysis  to  the 
Bengal  Regulations,  Vol.  I,  p.  239 — 240. 

“ An-Nasafi  is  also  the  author  of  the  Kanz-ad-Dakaik,  a book  of  great 
reputation,  principally  derived  from  the  Wafi,  andr  containing  questions 
and  decisions  according  to  the  doctrines  of  Abu  Hanifah,  Abu  Yusuf, 
the  Imam  Muhammad,  Zufar,  Ash-Shafii,  Malik  and  others.  Many 
commentaries  have  been  written  on  his  work  : the  most  famous  is  the 
Bahr-ar-Raik,  which  may,  indeed,  almost  be  said  to  have  superseded  it 
in  India.” — Introduction  to  Morley’s  Digest  of  Indian  Cases,  Yol.  I,  p. 
cclxx. 

See  also  Kashf-nz-Ztmun,  Vol.  V,  p.  249  (Leipzig). 

Kurat-ul-Ayoon  (Bgrypt,  1307  A.  H.)— 

A supplemental  commentary  on  Durrul-Mukhtar  by  Mohamed  Alauddin 
Effendi  bin  Shaikh  Mohamed  Ameen,  better  known  as  Ihu  Abideen. 

MuDhat  ul-Khaliq  (Egypt,  1307  A.’H.)— 

A marginal  commentary  on  Radd-ul-MiihiMr  by  Mohamed  Ameen,  better 
known  as  Ibn  Abideen,  1252,  A.  H. 

Radd  ul-Muhtar  (Egypt,  1307,  A.  H.) — 

“Another  commentary  on  the  Durrul-Mukhtar  is  the  Radd-ul-Muhtar. 
The  Radd-ul-Muhtar  is  composed  by  Muhammad  Amin,  known  by  the 
name  of  Ibnu  Abidin,  and  printed  in  Egypt,  A.  H.  1286,  in  five  volumes 
of  4to  size.  This  great  work  is  occasion all}’^  referred  to  in  this 
country.” — Tagore  Law  Lectures,  1873,  p.  46. 

Sharh-i-Vikayah  (Lucknow,  1323  A H )-- 

“The  Vikayah  which  was  written  in  the  seventh  centu'ry  of  the  Hijrah,  by 
Burhan-ash-Shariyat  Mahmud,  as  an  introduction  to  the  study  of  the 
Hidayah,  has  been  comparatively  eclipsed  by  its  Commentary,  the  Sharh- 
i-Vikayah,  by  XJbaid  Allah  Ben  Masuud,  who  died  in  A.  H.  750 
(A.  D.  1349):  this  author’s  work  cojnbines  the  original  text  with  a 
copious  glossary  explanatory  and  illustrative.” — Introduction  to  Morley’s 
Digest  of  Indian  Cases,  Vol.  I,  pp.  cclxx — cclxxi. 

“The  text  of  the  Vikayah,  composed  in  the  seventh  century  of  the  Hijrah, 
by  Boorhan-oo-Shureeut  Mahmood,  son  of  the  first  Sudr-oo-Shureeut, 
like  that  of  the  Kunz-oo-Dukayik,  has  been  superseded,  for  legal  consul- 
t^ation,  by  its  more  extensive  commentaries  ; especially  by  that  of  the 
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second  Sudr-oo-Shureeut,  Ohydoollah  bin-i-Musaood,  who  died  A.  H.  750, 
distinguished  by  the  title  of  Sharh-i-Vikayah ; and  combining,  with  the 
original  treatise,  an  ample  comment  in  illustration  of  it.  But  both  are 
used  in  Mussulman  colleges,  for  instruction  in  the  science  of  law,  pre- 
paratory to  the  study  of  the  Hid  ayah ; upon  which  the  Vikayah  is 
founded  ; being,  as  its  title  at  length  imports  ( Vikayah-oo-Riwayah,  fee 
Musaeel-il-Hidayah),  the  Gustos,  guardian  or  preserver,  of  the  reports  of 
cases  in  the  Hidayah.  Other  commentaries  are  mentioned  in  the  Kushf- 
oo-Zunoon  ; but  they  are  not  known  to  be  extant  in  India;  or  quoted^as 
authorities.” — Harington’s  Analysis  to  the  Bengal  Regulations,  VoL  I, 
pp.  240—241. 

T^fsirat  ul-Ahmedia  (Bombay,  1300  A.  H.)— 

A comprehensive  commentary  on  the  Koran  by  the  well-known  scholar 
I Mulla  Jeewan,  1130,  A.  H. 

Tahtavi  (Egypt,  1254,  A.  H.)— 

“ The  most  celebrated  of  the  commentaries  written  on  Durrul-Mukhtar  is 
the  ‘ Tahtavi,’  a work  usfed  in  this  country.” — Tagore  Law  Lectures, 
1873,  p.  46. 

Tankihul  Hamidiah  (Egypt,  1310)— 

A treatise  on  Mussalman  jurisprudence  by  Ibn  Abideen,  1252,  A.  H. 

Umdat  ul-Riayah  (LucRnow)— 

A commentary^  bii  Sharh  i-Vikaya  written  by  Moulana  Abdul  Hai  of 
Ijucknow. 
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1 Last  line /or  ‘ Law’  read  ‘ Laws.’ 

2 line  25  /or  ‘ XVII  of  1876  ’ read  ‘ XVIII  of  1876.’ 

4,  24,  26,  27,  29,  30,  88, 150, 175,  Foot-note, /or  ‘ Art.  482  ’ read  ‘ Art.  553  ’ for  ‘ Art.  495’ 
read  ‘ Art.  566.’ 

38  line  28  place  a colon  after  ‘ consideration.’ 

38  foot-note  1,/or  ‘ Frophed’  read  ‘ Prophet.’ 

46  line  12  for  ‘ All.  ’ read  ‘ All.,  77.’ 

46  lines  26,  27  for  ‘ one’  read  ‘ she.' 

61  line  31  for  ‘ wife’  read  ‘ a wife.’ 

63  line  6 for  ‘ I.  L.  R.,  All.’  read  ‘ I.  L.  R.,  6 All.’ 

75  In  marginal  notes  of  Art.  123 /or  ‘ Christian’  read  ‘ Christian  wife.’ 

79  lines  5,  8 for  ‘he’  read  ‘ it,’  and  for  ‘his’  read  ‘ its.’ 

98  line  20  omit  the  word  ‘ of ’ before  ‘ her  travelling  expenses.’ 

99  after  the  line  8 add  ‘ See  section  245-A  of  the  Code  of  Civil  Procedure  (Act  XIV  of 

1882).’ 

101  In  marginal  notes  of  Art.  175 /o>’  ‘must  be  husband’s  calling’  read  ‘must  be 
regulated  by  husband’s  calling.’ 

105  In  marginal  notes  of  Art.  185 /or  ‘another’  read  ‘ another  wife.’ 

111  line  28  omit  the  words  ‘ See  the  Indian  Limitation  Act  (XV  of  1877).’ 

112  after  line  10  adc?  the  words  ‘ See  .fiasAid  Karmali  v.  Sherhanoo,  I.  L.  R.,  29  Bom., 

85(1904).’ 

148  line  14 /or  ‘“or  ’ read  ‘ and,’  and  also  in  marginal  note /or  ‘ or  ’ read  ‘ and.’ 

160  line  2 for  ‘ paying’  read  ‘ receiving.’ 

165  last  but  one  line  for  ‘ are’  read  ‘ is.’ 

172  after  line  13  add  ‘ See  Act  XXI  of  1850.’ 

199  line  17  omit  the  word  ‘ if.* 

217  line  5 /or  ‘ him’ rearf  ‘ it.’ 

220  line  1 for  ‘ born’  read  ‘ born  and  married.’ 

232  line  1 for  ‘ of  age’  read  * adults.’ 

248  line  for  ‘ prevailed’  read.  ‘ prevail.’ 

291  In  marginal  notes  of  Art.  501  omit  * made.’ 

292  line  28  for  ‘ Creditors  whose  debts  were  before  the  last  contracted  ’ read  ‘ Creditors 

whose  debts  were  contracted  before  the  last.’ 

293  line  22  for  ‘ will  last’  read  ‘ last  will.’ 

.323  line  24  for  ‘ 12  All.’  read  ‘ 2 All.’ 
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INSTITUTES  OF  MUSSALMAN  LAW. 


BOOK  I. 

MARRIAGE. 

(Arts.  1—149.) 


CHAPTER  I. 


PROPOSALS  OF  MARRIAGE. 


(Arts.  1 — 4.) 


Art.  1.  A proposal  of  marriage  may  be  made  to 
any  woman  ^ who  is  free  from  the  marriage  tie  and 
from  Iddat? 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  671. 

Zaidu-nil-Ambani,  VoL  1,  p.  3. 

Tjie  chapter  entitled  “ AYomen”  deals  with  matters  relating 
to  wonien,  marriage,  divorce,  dower,  &c. — Sale’s  Koran,  Chap.  IV, 
p.  59.  ^ 

Where  a Mahomedan  married  woman  is  not  repudiated  by 
her  husband,  she  is  not  entitled  legally  to  marry  another — 
Ameeija  v.  Kuttoo  Khan^  7 Sel.  Rep.,  S.  D.  A.,  32  (1842). 

^^or  eve?i  a proposal  of  marriage  can  be  made  to  a woman  who 
is  a married  woman — See  Dec.  Mad.  S.  D.  A.,  157  (1855). 

In  suits  regarding  marriage  and  caste,  and  all  religious 
usages  and  institutions,  the  Mahomedan  Law  with  respect  to 


' * Retreat  or  terra  of  probation,  see  Art.  310. 

AR,  IML  1 


When  a 
proposal  of 
marriage  can 
be  made  to 
a woman, 


(( 


2 ' INSTITUTES  OF  MUSSALMAN  LAW. 

Mahomedans  are  to  be  considered  as  the  general  rule  by  which 
judges  are  to  form  their  decisions,  and  their  Lordships  of  the*^ 
Privy  Council  could  conceive  nothing  more  likely^  to  give 
just  alarm  to  the  Mahomedan  community  than  to  learn  by  a 
judicial  decision,  that  their  law,  the  application  of  which  has 
been  secured  to  them,  is  to  be  overridden  upon  a question  which 
so  materially  concerned  their  domestic  relations — Buzloor 
'Ruheem  v.  Shumsoonnissa  Begum,  11  M.  I.  A.,  614  (1872). 

In  India  the  personal  law  of  Mussalmans  on  marriage  has 
been  made  applicable  to  Mussalmans  by  Statutes  and  Acts  ; 

The  Bengal,  North-Western  Provinces  and  Assam  Civil  Courts 
Act  (XII  of  1887),  section  37,  is  as  follows  : — 

(1)  Where  in  any  suit  or  other  proceeding  it  is  necessary 

for  a Civil  Court  to  decide  any  question  regarding  . . . marriage 

or  caste  or  any  religious  usage  or  institution,  the  Mahomedan  Law 
in  cases  where  the  parties  are  Mahomedans,  . . . shall  form 

the  rule  of  decision,  except  in  so  far  as  such  law  has,  by  legislative 
enactment,  been  altered  or  abolished. 

(2)  In  cases  not  provided  for  by  sub-section  (1),  or  by  any 
other  law  for  the  time  being  in  force,  the  Court  shall  act  according 
to  justice,  equity  and  good  conscience. 

See  The  Punjab  Laws  Act  (IV  of  1872),  s.‘  D,‘  amended  by 
Act  XII  of  1878,  s.  1 ; The  Madras  Civil  Courts  Act  (III  of 
1873),  s.  16  ; The  Central  Provinces  Laws  Act  (XX  of  1875), 
s.  5 ; The  Oudh  Laws  Act  (XVII  of  1876),  s.  3 ; The  Lower 
Burma  Courts  Acts  (XI  of  1889,  s.  4 and  VI  of  1900)  ; Bombay 
Regulation  IV  of  1827,  s.  28.  See  also  21  Geo.  Ill,  Chap.  70. 

In  Bengal,  Act  I (B.  C.)  of  1876,  provides  for  the  voluntary 
registration  of  Mahomedan  marriages  and  repudiations. 


A proposal 
of  marriage 
cannot  be 
made  to  a 
woman  who 
is  observing 
Tddat. 


Art.  2.  It  is  not  lawful  to  openly  propose  marriage 
to  a woman  while  she  is  observing  Iddat,^  consequent 
upon  either  a revocable  or  irreyo^cable  repudiation, 
or  upon  widowhood.  It  is,  however,  allowable  to  express 
a desire  to  obtain  a widow’s  hand,  though  it  is  not  lawful 
to  enter  into  a contract  of  marriage  with  her  until  the 
period  of  her  Iddat  has  expired. 


> See  Art.  310. 


® See  Art.  217. 
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Notes. 

Radd-ul" Muhtar,  Vol.  2,  p.  671 ; Fatawa-i-Alam- 
giri,  Vol.  2,  p.  9. 

Baillie,  Bk.  4,  Chap.  13,  p.  358 ; Zaidu-nil-Ambaili,  Yol.  1, 

p.  5. 

Marriage  with  a woman  within  4 months  and  10  days  (Iddat) 
from  her  husband’s  death  is  invalid — Dec.  Mad.  S.  D.  A.,  157 
(1855). 

/ 

\ 

Art.  3.  A suitor  is  allowed  to  see  the  face  and 
hands  of  the  woman  to  whom  he  proposes  marriage. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  258. 

Zaidu-nil-Ambani,  Vol.  1,  p.  8. 

Art.  4.  . No  marriage  is  complete  without  declara- 
tion and  acceptance.  Promises  of  marriage,  the  reading 
of  A I Fatiha,  or  the  entering  into  an  agreement  are 
not  sufficient.  Where  such  promises  are  made  or  the 
agreement  entered  into,  each  party  may  retract  even 
after  acceptance  by  the  woman,  or  by  her  guardian^  if 
she  i‘s  a minor,  and  even  after  the  intended  husband  has 
made  presents  with  a view  to  marriage,  or  has  paid  the 
whole  or  part  of  the  stipulated  dower.  ^ 

' Notes. 

Radd-u) -Muhtar,  Vol.  2,  p.  290  ; Sharh-i-Vikaya, 
Vol.  2,  p.  4. 

Macn.  Prin.,  Chap.  8,  s.  1,  p.  56  ; Zaidu-nil-Ambani,  Yol. 
1,  p.  9. 

‘Al  Fatiha  : See  Sa%’s  Koran,  Chap.  I,  p.  ] . 

A written  agreement  does  not,  as  a rule,  constitute  a 
contract  of  marriage  ; it  is  only  one  of  the  modes  of  proving  it — 
Clavel,  Yol.  1,  p.  10. 


A suitor  can 
seethe  face 
and  hands  of 
the  woman 
to  whom  he 
proposes 
marriage. 


Mere 
promise  of 
marriage 
does  not 
constituts 
marriage. 


* Set  Art.  33. 


■ See  Art.  70. 
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CONDITIONS  EEQUISITE  FOR  A VALID  MARRIAG  , AND  THE  LEGAL 
EFFECTS  OF  MARRIAGE. 


(Arts,  5 — 18.) 


Declaration 
and  accept- 
ance are  es- 
sential in  a 
valid  mar- 
riage. 


V- 


Art.  5.  Marriage  is  legally  contracted  by  a 
declaration  made  by  one  contracting  party  and  by 
acceptance  proceeding  from  the  other. 

^ The  declaration  may  be  made  by  either  the  man  or 
the  woman,  or  by  their  guardians  when  the  contracting 
parties  are  minors  or  legally  ineompetentf  Where 
the  parties  are  legally  competent,  the  declaration  may 
be  made  by  their  agents^. 


Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  1 ; Radd-ul-Muhti,r^ 
Vol,  2,  p.  285. 


Baillie,  Bk.  1,  Chap.  1,  p.  4 ; Hamilton’s  Hedayah,  Bk.  2, 
Vol.  1,  Chap.  1,  p.  25  ; Macn.  Prin.,  Chap,  7,  s.  2,  p.  56  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  10  ; Clavel,  Vol.  1,  pp.  14,35. 

Articles  27  and  132  of  the  text  clearly  show  that  marriage 
contracted  during  the  period  of  Iddat^  is  absolutely  mull  and 
void,  whether  there  had  been  cohabitation  or  not.  Article  2 does 
not  permit  even  of  proposing  marriage  to  a woman  while  she  is 
observing  Iddat — Clavel,  Vol.  1,  p.  17.  ^ 

It  is  enacted  by  section  11  of  the  Iddian  Contract  Act  (IX 
of  1872),  that  every  person  is  competent  to  contract,  who  is  of  the 
age  of  majority  according  to  the  law  to  which  he  is  subject,  and 
who  is  of  sound  mind,  and  is  not  disqualified  from  contracting  by 
any  law  to  which  he  is  subject. 

* See  Arts.  482,  495.  ^ See  Art.  57.  ^ 
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By  section  2 of  the  Indian  Majority  Aet  (IX  of  1875),  the 
'capacity  of  a Mahomedan  in  the  matter  of  marriage  is  not 
affected,  and  he,  being  subject  to  his  own  personal  law,  is  entitled 
to  enter  into  a contract  of  marriage  when  he  has  attained  puberty. 
The  age  of  puberty,  according  to  Mahomedan  law,  depends  on 
the  physical  signs  which  denote  that  state,  and  when  no  such 
signs  are  visible,  the  age  of  majority  in  either  sex  is  fixed  on  the 
completion  of  the  15th  year. 

When  a child  is  given  in  marriage  by  any  person  other  than 
the  father  or  grandfather,  he  or  she  has  the  option  of  either 
ratifying  it  or  repudiating  it  on  attaining  puberty — BadalAurat 
V.  Queen-Empress^  I.  L.  R.,  19  Cal.,  79  (1891). 


It  is  essential  according  to  Mahomedan  law  that  the  husband 
should  be  capable  of  giving  a valid  consent,  or  should  be 
represented  by  some  one  who  can  lawfully  consent  on  his  behalf  ; 
and  that  the  girl  also  when  a minor  should  be  represented 
by  a duly  authorized  person  for  the  purpose  of  binding  her — 
Sohrati  v.  Jungli^  2 C.  W.  N.,  245  (1898). 


Consent  of  a Muslim  girl  who  is  of  age  is  essential  to  make 
the  marriage  YdHidi—Asgur  Ali  v.  Muhabhat  Ali,  22  W.  R.,  403 
(1874). 

Although  "neither  writing  nor  any  religious  ceremony  is  \ 
necessary  to  the  validity  of  a marriage  contract,  words  of 
proposal  and  acceptance  must  be  uttered  by  the  contracting  parties 
or  their  agents  in  each  other’s  presence  and  hearing,  and  in  the 
presence  and  hearing  of  two  male  or  one  male  and  two  female 
witnesses,  who  must  be  sane  and  adult  Muslims,  and  the  whole 
transaction  must  be  completed  at  one  meeting — Aklemannissa  Bihi 
V.  Mahomed  Hatem^  I.  L.  R.,  31  Cal.,  849  ('1904). 


Although  marriage  is  a civil  contract,  it  is  not  positively 
prescribed  to  be  reduced  to  writing,  but  the  validity  and  operation 
of  the  whole  are  made  to  depend  upon  the  declaration  or  proposal 
of  one,  and  the  acceptance  or  consent  of  the  other,  of  the 
contracting  parties  or  lof”  their  natural  and  legal  guardians  before 
competent  and  sufficient  witnesses  : — Abdul  Kadir  v.  Salima, 
I.  L.  R.,  8 AIL,  149,  F.  B.,  per  Mahmood,  J.  (1886). 

The  betrothal  made  by  a father  cannot  be  annulled  by  a 
daughter  on  her  coming  of  age — Fuhhrunnissa  v.  Allg  Baza, 
6 Sel.  Rep.,  S.  D.  A.,  368  (1840). 
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The  nihah  form  of  marriage  is  well  known  and  established' 
amongst  Mahomedans  : — Moneerooddeen  \ . Ramdhun  Bajeekur^  18 
W.  R.  Or.,  28,  Kemp,  J.  (1872). 


See  KunJii  v.  Moidin,  I.  L.  R.,  11  Mad.,  327  (1888)  ; 
Hamidunnissa  v.  Zohiruddin  Sheik,  1.  L.  R.,  17  Cal.,  670 
(1890)  ; Hid>  Ali  v.  Wazir-un-nissa,  I.  L.  R.,  28  All.,  496  (1906). 


Both  decla- 
ration and 
acceptance 
must  be 
heard  and 


at  the  same 
meeting. 


Art.  6.  Where  both  the  contracting  parties  are 
present,  the  declaration  and  acceptance  must  be  ex- 
pressed at  the  same  meeting,  however  long  it  may  last 
otherwise  the  marriage  is  not  valid.  It  is  essential  alsa 
that  the  attention  of  the  contracting  parties  should 
not  be  distracted  by  any  other  occupation. 


It  is  necessary  that  each  party  should  hear  the 
words  of  the  other,  which  may  even  be  uttered  in  a 
foreign  language,  so  long  as  both  parties  know  that 
marriage  is  being  contracted. 

It  is  necessary  also  that  the  acceptance  m no  way 
varies  from  the  declaration. 


Notes. 

Durrul-Mukhtar  Vol.  2,  p.  2 ; Radd-ul-Muhtar,. 
Vol.  2,  p.  288  ; Patawa-i-Kazi  Khan,  p.  152. 

Baillie,  Bk.  1,  Chap.  1,  pp.  5,  10,  11  ; Macn.  Prin.,  Chap. 
7,  s.  3,  p.  6 ; Zaidu-nil-Ambani,  Vol.  1,  p.  16. 

Marriage  must  be  completed  at  one  meeting— ^Akle^annissa 
Bihi  V.  Mahomed  Hatem,  1.  L.  R.,  31  Cab,  849  (1904). 


Presence  of 
witnesses 
essential 
and  the 
qualifica- 
tions such 
witnesses 
must 
possess. 


Art.  7.  A marriage  is  not  valid  unless  it  is  con- 
tracted in  the  presence  of  two  male  witnesses,  or  of  one 
male  and  two  female  witnesses. 

'/The  witnesses  must  be  adult,  of  sound  mind, 
and  Muslims.  They  must  hear  the  speech  of  both 
the  parties  and  must  be  aware  that  marriage  is  being 
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contracted.  They  may  be  blind,  profligate,  descendants 
of  both  the  parties  or  of  one  of  them. 

A, deaf  man  cannot  act  as  witness  to  marriage  : 
nor  will  a marriage  contract  be  valid,  if  made  in  the 
presence  of  a witness  who  is  asleep  or  intoxicated,  and 
therefore  unable  to  understand  what  he  heard. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  2 ; Radd-ul-Muhtar, 
Vol.  2,  p.  295  ; Fatawa-i-Sirajiah,  p.  208. 

Baillie,  Bk.  1,  Chap.  1,  pp.  5,  6 7 ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  1,  p.  26  ; Macn.  Prin.,  Chap.  7,  ss.  3,  5, 
p.  56  ; Zaidu-nil-Ambani,  YoL  1,  p.  17. 

See  Sections  118  and  134  of  the  Indian  Evidence  Act 
(I  of  1872). 

As  to  the  Mahomedan  law  of  Evidence  having  ceased  to  have 
any  validity  in  Indian  Courts,  see  the  Report  of  the  Commissioners 
appointed  to  prepare  a body  of  substantive  law  for  India  ; See 
also  Queen  v.  Khyroollali^  6 W.  R.,  Cr.  21,  F.  B.,  fer  Peacock, 

C.  J.(1866). 

When  both  parties  are  Mussalmans,  marriage  cannot  be 
contracted,  but  in  the  presence  of  two  male  witnesses  or  of  one  man 
and  two  women — Butoolun  v.  Koolsoom,  25  W.  R.,  444  (1876). 

A suit  for  jactitation  of  marriage  lies  in  a Civil  Court  in 
India — Azmat  Ali  v.  Mahmud-uUNissa^  I.  L.  R.,  20  All.,  96,  per 
Edge,  C.  J.  (1897). 

See  Huheem  Wahid  Ali  v.  Khan  Beebee,  3 Sel.  Rep., 
S.  I).  A.,  136  (1821)  ; Kureemmonnissa  w,  Mohabut  Khan,  Dec.  S. 

D.  A.,  356  (1851)  ; Mahtala  Bibee  v.  Ahmed  Haleemoozooman, 
10  Cal.  L.  R.,  293  (1881). 

Art.  8.  When  h father  contracts  for  the  giving  of 
his  adult  daughter  in  marriage,  with  her  consent  and  in 
her  presence,  one  male  witness  or  two  female  witnesses 
are  sufficient  to  render  the  marriage  valid. 

This  provision  also  applies  when  the  father  is 
present  at  the  marriage  of  his  minor  daughter,  whom 


One  male  or 
two  female 
witnesses 
necessary 
when  a 
father  gives 
his  adult 
daughter  in 
marriage. 
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When  a 
written 
contract 
necessary 


he  has  authorized  a third  party  to  contract  in 
marriage.  ' 

Notes.  r 

Durrul-Mukhtar,  Vol.  2,  p.  2. 

Baillie,  Bk.  1,  Chap.  1,  p.  9 ; Hamilton’s  He^dayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  27  ; Zaidu-nil-Ambani,  Vol.  1,  p.  20. 

Art.  9.  When  both  parties  are  present,  the  de- 
claration and  acceptance  must  be  expressed  verbally. 

When  the  proposing  party  is  absent,  and  makes  his 
proposal  of  marriage  in  writing,  the  woman  to  whom  it 
is  addressed  must  read  it  out  to  the  witnesses  or  inform 
them  that  such  a person  has  written  to  her  proposing 
marriage,  and  she  must  at  the  same  meeting  express  her 
acceptance. 

Notes. 


Durrul-Mukhtar,  Vol.  2,  p.  1 ; Radd-ul-Muhtar, 
Vol.  2,  p.  287. 

Baillie,  Bk.  1,  Chap.  1,  p.  11  ; Macn.  Prii?.c/  Chap.  7,  s.  6, 
p.  56  ; .Zaidu-nil-Ambani,  Vol.  1,  p.  22. 

Marriage  of  Art.  10.  The  marriage  of  the  dumb  is  validly 

the  dumb,  contracted  by  signs,  provided  the  signs  used  clearly 
indicate  a desire  to  be  married. 


Pi 

wi 

ess 

ani 

qui 

tio: 

wii 

mu. 

pos 


Notes. 


Marriage 
valid  with- 
out settle- 
ment of 
dower. 


Radd-ul-Muhtar,  Vol.  2,  p.  294.‘ 

Baillie,  Bk.  1,  Chap.  2,  p.  14. ; Zaidu-nil-Ambani,  Vol.  1, 
p.  23. 

f t 

Art.  11.  Marriage  contracted!  Without  the  amount 
of  the  dower  being  fixed,  or  without  settlement  of  any 
dower^  at  all,  is  none  the  less  valid^  and  the  contract 
entitles  the  wife  to  her  proper  dower.^ 

‘ See  Art.  12.  * See  Art.  78.  ^ 
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Notes. 

' Sharh-i-Vikaya,  Vol.  2,  p.  33. 

' ' Zaidu-nil-Ambani,  Vol.  1,  pp.  33-34. 

It  is  not  necessary  by  Mahomedan  law  that  dower  should  be 
agreed  upon  before  marriage  : it  may  be  fixed  afterwards — 
Kamar-un-nis'sa  Bihi  v.  Hussaini  Bibi,  1.  L.  R.,  3 All.,  266, 
P.  C.  (1880). 

For  widow’s  possession  of  property  in  lieu  of  dower,  see 
Nowsha  Begum  v.  Umrao  Begum^  7 N.-AV.  P.,  H.  C.  R.,  60 
(1878). 

A widow  is  entitled  to  a lien  for  whatever  dower  remains  due 
to  her,  although  there  may  be  a dispute  as  to  what  is  the  amount 
actually  due — Ahmed  Husain  v.  Khadija^  3 B.  L.  R.,  A.  C.,  Foot- 
note, 28  (1868). 

Art.  12.  Marriage  is  not  valid  when  contracted 
subject  to  a condition  or  circumstance,  the  realisation  of 
which  is  uncertain. 

WhOn  it  is  contracted  under  an  illegal  condition, 
the  marriage  is  valid  and  the  condition  void  ; such  would 
be  the  marrii9,ge  in  which  the  husband  stipulates  that 
there  should  be  no  dower.  ^ 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  4. 

Baillie,  Bk.  1,  Chap.  2,  pp.  17,  19  ; Zaidu-nil-Ambani, 
Vol.  I,  p.  25. 

Art.  13.  Temporary  marriage  or  marriage  in 
Mutah  form,  the  duration  of  which 'is  limited  to  a fixed 
period,  cannot  be  validly  contracted. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  4. 

Baillie,  Bk.  1,  Chap.  2,  p.  18  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  33  ; Zaidu-nil-Ambani,  Vol.  1,  p.  27  ; Clavel, 
Vol.  1,  p.  116. 


Marriage 
subject  to  a 
condition. 


Temporary 
or  Mutah 
marriage  is 
void. 


t 


Neither 
party  inher- 
its ill  a 
temporary 
marriage. 


Marriage  by 
exchange  is 
valid. 


Contracting 
parties  can- 
not reserve 
option  or 
impose  con- 
ditions. 
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According  to  the  Sunni  school  of  Mahomedan  law,  a mar- 
riage contracted  under  the  form  of  Mutah  is  void,  but  according 
to  the  Shiah  school  such  a marriage  is  perfectly  valid — In  the 
matter  of  the  petition  of  Luddun  SaJiiba^  I.  L.  R.,  8 Oal.,  736 
(1882). 

See  also  Mahomed  Ahid  Ali  Kumar  Kadar  v.  Ludden  Sahiba, 
I.  L.  R.,  14  Cal.,  276  (1886). 

Art.  14.  The  marriage  contracted  under  the  form 
of  Mutah,  or  mere  enjoyment  is  void.  Neither  of  the 
parties  inherits  from  the  other,  even  when  the  marriage 
is  contracted  in  the  presence  of  witnesses. 

Notes. 

Radd-ul-Muhtar  Vol.  2,  p.  318  ; Fatawa-i-Alam- 
giri,  Vol.  2,  p.  11. 

Baillie,  Bk.  1,  Chap.  2,  p.  18.  Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  33  ; Zaidu-nil-Ainbani,  Vol.  1,  p.  27. 

Art.  15.  A marriage  by  exchange  is  valid,  and  each 
wife  is  entitled  to  the  proper  dower. ^ ^ 

A marriage  by  exchange  is  one  in  which  a man 
gives  his  daughter  or  his  sister  in  marriage  to  another 
man  without  dower,  at  the  same  time  marr3dng  the 
sister  or  daughter  of  the  latter  as  compensation. 

Notes.  ^ 

Radd-Uf -Muhtar,  Vol.  2,  p.  18. 

Hamilton’s  .Hedayah,  Vol.  1,  Bk.  2,  Chap.  3,  p.  47  ; Zaidu- 
nil-Ambani,  VoL  1,  p.  29. 

c 

Art.  16.  The  contracting  parties  in  a marriage 
cannot  reserve  any  option  with  regard  to  seeing  each 
other,  nor  can  they  impose  any  other  conditions 
whatsoever. 

c 

• See  Arts.  77,  78.  ' 
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If  the  husband,  verbally  or  in  writing,  stipulates 
in  the  marriage  contract  for  beauty  or  virginity  in  the 
woman,  or  for  the  absence  of  any  fault  in  her,  and 
makes  such  stipulation  a condition  of  his  union  with 
her,  or  if  the  wife  on  the  other  hand  stipulates  for  the 
total  absence  of  any  malady  or  infirmity  in  her  husband, 
the  contract  remains  valid,  and  the  stipulation  is  null 
and  void.  Neither  party  can  demand  the  cancellation^ 
of  the  marriage  in  the  event  of  the  non-fulfilment  *of  the 
conditions  stipulated  for. 

A wife  only  has  the  option  of  having  the  marriage 
cancelled  when  her  husband  proves  to  be  impotent.^ 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  5 ; Jami-ur-Rumuz, 
p.  249. 

Baillie,  Bk.  1,  Cbap.  2,  p,  21  ; Zaidu-nil-Ambani,  Vol.  1, 
p,  30. 

Art.  As  soon  as  the  marriage  is  validly  con-  Legal  effects 
tracted,  the  marriage  ties  are  established,  and  the  rights  ^ 
and  duties  of  the  married  parties^  commence,  even  before 
consummation.  A valid  marriage  contract  renders  the 
husband  liable  towards  the  wife  for  the  proper  dower,^ 
in  default  of  any  stipulated  dower,  and  obliges  him  to 
mainxain®  her  so  long  as  she  is  not  rebellious,®  or  not  too 
young  .for  sexual  intercourse  or  to  be  a companion  to 
him  in  his  house.  It  also  renders  lawful  sexual  inter- 
course between  the  parties,  assures  the  husband  marital 
authority,^  and  makes  it  binding  upon  the  wife  to  accede 
to  her  husband’s  aesire  where  such  desire  is  lawful ; it 
prevents  her  leaving  her  husband’s  house  without  his 
permission  or  without  reasonable  excuse.  Such  a contract 


* See  Art.  48. 

* See  Al  t.  298. 


• See  Art.  206. 

* See  Art.  78. 


* See  Art.  166. 
® See  Art.  171. 


’ See  Art.  206. 
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further  enjoins  on  her  the  duty  of  properly  performing 
the  household  duties  after  having  received  in  full  the 
prompt  part  of  the  dowerd  it  also  creates  affinity  ^nd  the 
prohibitions  arising  therefrom,^  and  finally  it  entitles 
each  party  to  inherit  from  the  other. 

c 

Notes. 

Eadd-ul-Muhtar,  Vol.  2/  pp.  279,  280,  362,  363 
388,  699,  701  ; Bahrr-ul-Rayek,  Yol.  3,  pp.  83,  84. 

Baillie,  Bk.  1,  Chap.  1,  p.  13  ; Macn.  Prin.,  Chap.  7, 
s.  7,  p.  57  ; Zaidu-nil-Amhani,  Vol.  1,  p.  36  ; Clavel,  Vol.  1, 
pp.  8,  55. 

This  Article  leaves  no  room  for  any  controversy  on  the  con- 
clusive effects  of  the  marriage  independently  of  consummation. 

' Once  the  marriage  is  validly  contracted  the  ties  of  marriage  are 
secured,  the  rights  and  duties  of  husband  and  wife  commence 
even  before  consummation— -Clavel,  Vol.,  1,  p.  48. 

See  Section  488  of  the  Code  of  Criminal  Procedure  (Act  Y 
of  1898)  ; Ahdur  Rolioman  v.  Sakliina,  I.  L.  R.,  5 Cal.,  558 
(1879).  In  the  matter  of  the  petition  of  Din  Muhammad^ 
I.  L.  R.,  5 AIL,  226  (1882)  ; In  the  matter  of  the  petition  of 
Luddun  Sahiba,  I.  L.  R.,  8 CaL,  736  (1882). 

On  the  legal  effects  of  marriage,  Mahmood,  J.,  says  : — “ These 
authorities  leave  no  doubt  as  to  what  constitutes  marriage  in  law, 
and  it  follows  that,  the  moment  the  legal  contract  is  established, 
consequences  flow  from  it  naturally  and  imperatively  as  provided 
by  the  Mahomedan  law.  I have  said  enough  as  to  the  nature 
of  the  contract  of  marriage,  and  in  describing  its  necessary  legal 
effects  I cannot  do  better  than  resort  to  the  original  text  of  the 
Fataiva-i’-Alamgiri,  which  Mr.  Baillie  has  translated  in  the  form  of 
paraphrase,  at  page  13  of  his  digest,  but  which  I shall  translate 
here  literally,  adopting  Mr.  Baillie’s  phraseology  as  far  as  pos- 
sible : — ‘ The  legal  effects  of  marriage  are  that  it  legalizes  the 
enjoyment  of  either  of  them  (husband  and  wife)  with  the 
other  in  the  manner  which  in  this  matter  is  permitted  by  the  law  ; 
and  it  subjects  the  wife  to  the  power  of  restraint,  that  is,  she 


* ^ee  Art.  73. 


® See  Arts.  19,  ^0. 
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becomes  prohibited  from  going  out  and  appearing  in  public  ; it 
renders  her  dower,  maintenance,  and  raiment  obligatory  on  him  ; 
and  establishes  on  both  sides  the  prohibitions  of  affinity  and  the 
rights  of  inheritance,  and  the  obligatoriness  of  justness  between 
the  wives  and  their  rights,  and  on  her  it  imposes  submission 
to  him  when  summoned  to  the  couch  ; and  confers  on  him 
the  power  of  correction  when  she  is  disobedient  or  rebellious, 
and  enjoins  upon  him  associating  familiarly  with  her  with 
kindness  and  courtesy.  It  renders  unlawful  the  conjunction  of 
two  sisters  (as  wives)  and  of  those  who  fall  under  the  same 
category.’ 

That  this  conception  of  the  mutual  rights  and  obligations 
arising  from  marriage  between  the  husband  and  wife  bears  in 
all  main  features  close  similarity  to  the  Eoman  law  and  other 
European  systems  which  are  derived  from  that  law,  cannot, 
in  my  opinion,  be  doubted ; and  even  regarding  the  power  of 
correction,  the  English  law  seems  to  resemble  the  Mahomedan,  for 
even  under  the  former  ‘ the  old  authorities  say  the  husband  may 
beat  his  wife’  ; and  if  in  modern  times  the  rigour  of  the  law  has 
been  mitigated,  it  is  because  in  England,  as  in  this  country,  the 
criminal  law  has  happily  stepped  in  to  give  to  the  wife  personal 
security  whicdifhe  matrimonial  law  does  not.  To  use  the  language 
of  the  Lords  of  the  Privy  Council  in  the  case  already  cited  : — 
‘The  Mahomedan  law^  on  a question  of  what  is  legal  cruelty 
between  man  and  wife,  would  probably  not  differ  materially 
from  our  own,  of  which  one  of  the  most  recent,  expositions 
is  the  following  : — ‘ There  must  be  actual  violence  of  such  a 
character  as  to  endanger  personal  health  or  safety,  or  there 
must  be  a reasonable  apprehension  of  it.’  ‘ The  Court’,  as  Lord 
StowelL  said  in  Evans  v.  Evans,  ‘ has  never  been  driven  off  this 
ground.’ 

Now  the  legal  effects  of  marriage,  as  enumerated  in  the 
Fataioa-i-Alamgiri,  come  into  operation  as  soon  as  the  contract  of 
marriage  is  completed  by  proposal  and  acceptance  ; their  initia- 
tion is  simultaneous,  and  there  is  no  authority  in  the  Mahomedan 
law  for  the  proposition  that  any  or  all  of  them  are  dependent 
upon  any  condition  precedent  as  to  the  payment  of  dower  by  the 
husband  to  the  wife.” — Ahdul  Kadir  v.  Salima,  I.  L.  R.,  8 AIL, 
149,  F.  B.  (1886). 


Effect  of 
marriage 
contracted 
without  wit- 
nesses or 
legal  condi- 
tions. 
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Art.  18.  Every  marriage  contracted  without  wit- 
nesses^ or  without  one  of  the  conditions  requisite  for  the 
validity  of  a marriage  is  radically  void/  and  failing  the 
voluntary  separation  of  the  parties  must  be  cancelled  by 
a judge. 

c 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  pp.  379 — 389  ; Fatawa-i- 
Alamgiri,  Vol.  2,  p.  40. 

Baillie,  Bk.  1,  Chap.  8,  p.  155  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  37  ; Clavel,  Vol.  1,  p.  113. 

A marriage,  contracted  without  witnesses,  produces  no  effect. 
When  cancelled  before  cohabitation  or  any  equivalent  act,  it 
creates  no  prohibition  of  affinity,  nor  does  it  entitle  the  survivor 
to  inherit  from  the  party  dying  first.  Where  the  husband  has 
settled  no  dower  in  the  contract  and  the  marriage  is  cancelled 
after  actual  consummation  or  after  the  disappearance  of  the  wife’s 
virginity,  the  wife  is  entitled  to  her  proper  dower — B^utoolun  v. 

Koolsoom,  25  W.  R.,  444  (1876).  . 

Cohabitation  as  husband  and  wife  would  be  < evidence  of  a 
marriage  if  the  parties  were  Mahomedans,  or  persons  between 
whom  a valid  marriage  could  be  celebrated— KJian  v. 
Abdullah  Khan,  3 N.-W.  P.,  H.  C.  R.,  177  (1871). 

Marriage  will  be  presumed  when  there  has  been  continued 
cohabitation  and  when  children  have  been  born  during  that  inter- 
course— Kureem-oon-Nissa  v.  Ata-ooUlah,  2 Agra,  H.  C.  R., 
217  (1867)  ; Masit-un-Nisa  v.  Fathani,  I.  L.  R.,  26  All.,  295 
(1904). 

As  to  personal  status  of  husband  and  wife  at  first  Christians 
and  subsequently  Mahomedans — See  Skinner  v.  Skinner,  I.  L.  R., 
25  Cal.,  537,  P.  C.  (1897). 

c 

» See  Arts.  134,  172. 


c 


• See  Art.  7. 


CHAPTER  HI. 


IMPEDIMENTS  TO  MARRIAGE. 

’ , (Arts.  19—32.) 

Art.  19.  It  is  not  lawful  for  a man  to  marry  more 
than  four  wives  at  one  time. 

Notes. 

Fath-ul-Kadir,  Vol.  2,  p.  31. 

Baillie,  Bk.  1,  Chap.  3,  p.  30  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  31  ; Macn.  Prin.,  Chap.  7,  s.  7,  p.  57  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  38. 

See  Sale’s  Koran,  Chap.  IV,  p.  59 

The  Mahomedan  law  prohibits  the  marrying  of  more  than 
four  wives  only  in  case  all  four  are  living — Shumsoonissa  v. 
Gouher  Ali,  4 Sel.  Rep.,  S.  D,  A.,  359  (1827). 

An  agreement  made  by  a man  not  to  marry  a plurality  of 
wives  is  not  illegal  according  to  Mahomedan  law — Hurron  v. 
Khyroollah^l  Fulton’s  Rep.,  361,  Ryan,  C.  J.  (1838). 

Art.  20.  For  the  validity  of  marriage  it  is  necessary 
that  there  should  be  no  prohibition  affecting  the  parties. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  1. 

Zaidu-nil-Ambani,  Vol.  1,  p.  40. 

Art.  21.  Prohibitions  are  either  perpetual  or 
temporary.  The  causes  that  produce  perpetual  prohi- 
bitions are  legitimate  and  natural  relationship,  affinity 
and  fosterage.' 

The  causes  that  create  temporary  prohibitions  are  as 
follow  : — The  union  with  two  women  related  to  one 
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• See  Art  377. 
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another  within  the  prohibited  degree  the  union  with 
more  than  four  women  at  one  time  ; the  absence  of  a 
heavenly  and  revealed  religion  f a final  repudiation  or 
one  pronounced  three  times  ; and  the  fact  that  the  woman 
is  another  man’s  wife  or  is  observing  Iddat,^  consequent 
upon  repudiation  or  widowhood. 

Notes. 

Fatawa-i-Kazi  Khan,  pp.  165-167  ; Fath-ul-Kadir, 
Vol.  2,  p.  16  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  11. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  2,  Chap.  1,  p.  29  ; Macn. 
Prin.,  Chap.  7,  s.  10,  p.  57.  Zaidu-nil-Ambani,  Vol.  1,  p.  40. 

The  absence  of  a heaTenly  or  revealed  religion  causes 
temporary  prohibition  to  marriage.  Both  schools,  Shiah  and 
Sunni,  prohibit  sexual  intercourse  between  a Mahomedan  woman 
and  a man  who  is  not  of  her  religion — Himmut  Bahadur  v. 
Sahehzadee  Begum^  14  W.  B.,  125  (1870).  ■ 

A Mahomedan  woman  cannot  enter  into  a ^contract  of 
marriage  with  a man  who  is  not  a Mussalman— Kishen 
Frasad  v.  Thakur  Das,  I.  L.  B.,  19  AIL,  375  (1897). 

Nor  can  a Mahomedan  woman  marry  a second  husband  during 
her  first  husband’s  lifetime — A^neena  v.  Kuttoo  Khan^  7 Sel.  Bep., 
S.  D.  A.,  32  (1841). 

Art.  22.  A man  is  forbidden  to  marry  his  mother, 
his  grandmother,  how  high  soever  f his  daughter,  his 
son’s  daughter,  or  daughter’s  daughter,  how  low  soever  f 
his  sister,  his  sister’s  daughter  or  brother’s  daughter^ 
how  low  soever  f his  paternal  or  maternal  aunt. 

The  corresponding  male  relations  are  forbidden 
to  the  woman.  ‘ Marriage  is  perrnlssible  between  first 
cousins. 


* See  Art.  22. *  * Or  any  woman  above  her  in  the 

* See  Art.  31.  direct  line  of  ascent. 

® See  Art.  310.  * Or  any  woman  below  her  in  the 

direct  line  of  descent. 
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Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  5 ; Fath-ul-Kadir, 
Vol.  2,  p.  16  ; Radd-ul-Muhtar,  Vol.  2,  p.  300. 

Baillie,  Bk.  1,  Chap.  3,  p.  23  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  27  ; Macn.  Prin.,  Chap.  7,  s.  9,  p.  57 ; Zaidu- 
nil-Ambani,  Vol.  1,  p.  "41. 

See  Sale’s  Koran,  Chap.  IV,  pp.  62,  63. 

Art.  23.  A man  is  forbidden  to  marry  the  daughter 
of  his  wife  with  whom  he  has  consummated  marriage, 
and  the  mother  of  the  wife  with  whom  he  has  validly 
contracted  marriage. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  2 ; Bahrr-ul-Rayek, 
Vol.  3,  p.  107. 

Baillie,  Bk.  1,  Chap.  3,  pp.  24,  226  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  1,  pp.  27,  28,  29  ; Macn.  Prin.,  Chap.  7,  s.  9, 
p.  57  ; Zaidu-nil-Ambani,  Vol.  1,  p.  43. 

Art.  24.  A man,  who  has  had  illicit  intercourse  with 
a woman,  can  marry  neither  her  mother  nor  her  daughter, 
and  the  woman  herself  is  forbidden  to  his  father  and 
his  son. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  5 ; Radd-ul-Muhtar, 
Vol.  2,  p.  303. 

Baillie,  Bk.  1,  Chap.  3,  p.  30  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  29;  Zaidu-nil-Ambani,  Vol.  1,  p.  45. 

Art.  25.  Fosterage  produces  the  same  impediments 
as  legitimate  and  natural  relationship,  with  the  exceptions 
mentioned  in  the  Chapter^  on  Suckling. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  2. 

Baillie,  Bk.  1,  Chap.  3,  p.  30  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  1,  p.  28  ; Zaidu-nil-Ambani,  Vol.  1,  p.  46. 

‘ See  Bk.  lY  Chap.  II,  S.  1,  Arts.  365-374. 

AR,  IML  2 
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Art.  26.  No  one  can  marry  the  sister,  the  aunt  or 
the  niece  of  the  woman  with  whom  he  is  still  united  in 
marriage,  or  of  the  wife  that  he  has  repudiated  and  who 
has  not  yet  completed  the  period  of  Iddat}  But  if  the 
woman  who  causes  the  impediment  should  die  or  should 
the  marriage  be  dissolved  by  repudiation^  in  an^^  form, 
the  impediment  would  be  removed,  and  after  completion 
of  the  Iddat,  marriage  with  the  above-mentioned  women 
would  be  lawful. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  7,  8,  9. 

Baillie,  Bk.  1,  Chap.  3,  p.  31  ; Hamilton’s  Hf'dayah,  Vol.  1, 
Bk.  2,  Chap.  1,  pp.  28,  29  ; Zaidu-nil-Ambani,  Vol.  1,  p.  48. 

See  Sale’s  Koran,  Chap.  IV,  entitled  ‘ Women,’  p.  59. 

According  to  Mahomedan  law  a man  cannot  marry  the  sister 
of  his  wife  during  the  continuance  of  his  union  with  her — Shuree- 
foonissa  v.  Khizuroonissa,  3 Sel.  Rep.,  S.  A.,  280 

(1824). 

When  a man  marries  two  sisters  by  one  construct,  and  one 
marriage  is  known  to  precede  the  other,  the  marriage  which  is 
the  later  of  the  two  is  absolutely  void — Azizunnissa  Khatoon  v. 
Karimunnissa  Khatoon,  I.  L.  R.,  23  Cal.,  130  (1895). 

Art.  217.  Before  completion  of  the  prescribed  period, 
marriage  is  not  permitted  with  a woman  in  Iddat^,  whether 
such  Iddat  is  in  consequence  of  repudiation,^  the 
husband’s  death,  or  the  cancellation  of  a void  marriage. 

Notes. 

Fatawa-i-Alamgiri,  V<ol^^  2,  p.  9. 

Baillie,  Bk.  1,  Chap.  3,  p.  31;  Zaidu-nil-Ambani,  Vol.  1,  p. 
5 1 ; Clavel,  Vol.  1,  p.  17. 


* See  Art.  310. 


• See  Art.  217. 
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Art.  28.  It  is  not  lawful  for  a man  to  take  back  his  Be-marriage 
wife,  whom  he  has  repudiated  three  times, ^ until  she  has  woman  repu- 
been  legally  married  to  another  man,  who  has  effected  three^imes 
actual  consummation  of  marriage  with  her  and  has 
subsequently  repudiated  her,  or  hn  ^ died,  and  until  she 
has  completed  the  prescribed  period  of  Iddat.^ 


Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  128. 

Baillie,  Bk.  1,  Chap.  3,  p.  43  ; Zaidu-nil-Ambani,  Vol.  1,  p.  53. 

See  Sale’s  Kpran,  Chap.  II,  p.  27. 

Art.  29-  ' It  is  not  lawful  to  marry  a woman  in  a Marriage 
pregnant  condition  when  the  author  of  the  pregnancy  nancJ^iruT 
is  known.. 

But  a man  may  marry  a woman  pregnant  by  illicit  nan^ylf  due 
intercourse,  cn  condition  that  no  cohabitation  is  per- 

^ ^ ^ intercourse. 

missibie  until  after  her  delivery,  unless  it  is  the  man 
that  rendered  her  pregnant  who  marries  her. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  9. 

Baillie,  Bk.  1,  Chap.  3,  p.  38  ; Hamilton’s  Hedayah,  Vol.  1, 

Bk.  2,  Chap.  1,  p.  32  ; Zaidu-nil-Ambani,  Vol.  1,  p.  52. 


Art.  30.  Any  man  having  four  lawful  wives  cannot  Marriage 

marry-^a  fifth,  until  he  has  repudiated  one  of  the  four  and  wife  is  um^ 

waited  until  the  period  of  Iddat,^  consequent  upon  such  o^^e^of  the 

repudiation,  has  expired.  fourhasbeen 

■*-  repudiated. 


Notes. 


Sharh  i-Vikaya,  Vol.  2,  p.  18. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  2,  Chap.  l,p.  32  ; Zaidu-nil- 
Ambani.  Vol.  1,  p.  54. 

Where  a man  has  married  four  slave  girls,  his  union  with 
a free  woman  is  not  the  fifth  marriage  and  therefore  valid — 


• See  Act.  248. 


» See  Art.  310. 
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Gholam  Hiisun  All  v.  Zeinuh  Beehee,  1 Sel,  Rep.,  S.  D.  A.,. 
63  (1801). 

See  Shumsoonisa  v.  Goulmr  Ah\  7 Sel.  Rep.,  S.  D.  A.,, 
359  (1827). 

Art.  31,  A Muslim  can  marry  non-Muslim  womeiR 

Non-Muslim  t • • p i i • ^ • 

women  who  whose  religion  is  founded  on  the  scriptures,  that  is  to  say,. 

MusHms!  Christians  or  Jewesses  settled  in  Muslim  States,  or 

elsewhere. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  10. 

Baillie,  Bk.  1,  Chap.  3,  p.  41  ; Hamilton’s  Hedayah,  Yol.  R 
Bk.  2,  Chap.  1,  p.  3 ; Macn.  Prim,  Chap.  7,  s.  12,  p.  58  ; Zaidu- 
nil-Ambani,  Yol.  1,  p.  56. 

See  Sale’s  Koran,  Chap.  Y,  p.  82. 

A woman  of  the  Shiah  sect,  cannot  contract  a valid  marriage 
with  a Christian — Bakhslii  Kislien  Prasad  v.  Thakurdas^  I.  L.  R., 
19  AIL,  375  (1897). 

Art.  32.  It  is  unlawful  for  a Muslim.,  to  marry 

Fue-wor-  ^ ^ ^ 

shippers,  &c.,  fire-worshippers,  sabsens  or  star -worshippers,  whose 
are  unlawful.  , . . . , , i i i i i 

religion  is  not  based  on  any  holy  book.  ^ 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  4. 

Baillie,  Bk.  1,  Chap.  3,  p.  40  ; Hamilton’s  Hedayah, 
Yol.  1,  Bk.  2,  Chap.  1,  p.  30  ; Zaidu-nil-Ambani,  Yol.  1,  p.  56. 

See  Sale’s  Koran,  Chap.  II,  p.  26. 

According  to  Mahomedan  law,  both  the  Sunni  and  Shiah 
schools  prohibit  marriage  between  a Mussulman  woman  and 
a man  who  is  not  of  her  religion — Himmut  Bahadur  Saheh- 
zadee  Begum,  14  W.  R.,  125  (1870). 

Continued  cohabitation  between  a Mahomedan  and  a Hindu 
woman  does  not  raise  presumption  of  mairmge— ]\donowar  Khan 
V . Ahdoollah  Khan,  3 N.-W.  P.,  H.  C.  R.,  178  (1871). 

See  In  the  matter  of  Ram  Kumari,  I.  L.  R.,  18  Cal.,  264 
(1891)  ; Aldul  Razack  v.  Jafer  Bindaneem,  L.  R.,  21  I.  A. 
56  (1893). 


CHAPTER  IV. 


GUARDIANSHIP  IN  MARRIAGE  (VILAYA). 

(Arts.  33—56.) 

SECTION  I. QUALIFICATIONS,  NECESSARY  FOR,  AND  DUTIES 

OF,  A GUARDIAN  IN  MARRIAGE, 

(Arts.  33—43.) 

Art.  33.  A guardian^  in  marriage,  must  be  adult, 
of  sound  mind  and  a Muslim.  A profligate  person  is  not 
disqualified  from  becoming  a guardian. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  pp.  4,  6. 

Zaidu-nil-Ambani,  Vol.  1,  p.  57. 

The  father  who  is  an  apostate  from  the  Mahomedan  faith 
cannot  be  the  guardian  in  marriage  of  his  daughter,  and  conse- 
quently his  consent  is  not  necessary — In  the  matter  of  Mahin 
Bihi,  13  B.  L.  R.,  160  (1874). 

See  Guardian  and  Wards  Act  (VIII  of  1890),  Chap.  HI. 

Art.  34.  The  intervention  of  a guardian  is  an 
essential  condition  to  the  validity  of  the  marriage  of 
minors,  and  of  adults  who  are  insane,  but  it  is  not 
necessary  for  the  validity  of  marriage  between  persons 
who  are  adult  and  of  sound  mind. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  5. 

Macn.  Prin.,  Chap.  7,  ss.  14,  16,  p.  58  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  58. 


Necessary 
qualifica- 
tions of 
guardian  in 
marriage. 


Where  the 
intervention 
of  a guardian 
in  marriage 
is  necessary. 


* See  Art.  44. 
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tions who 
have  the 
right  to 
intervene  as 
guardians  in 
the  marriage 
of  minors 
and  adults 
who  are 
incapable. 


Guardian- 
ship failing 
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tions. 
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The  Hanifites  hold  that  a girl  who  arrives  at  puberty,  with- 
out having  been  married  by  her  father  or  guardian,  is  legally 
emancipated  from  all  guardianship,  and  can  select  a husband 
without  reference  to  his  wishes — Muhammad  Ibrahim  v.  Gulam 
Ahmed^  1 Bom.  H.  C.  B.,  236,  Couch,  J.  (1864). 

Art.  35.  The  guardians  having  the  right  to  inter- 
vene in  the  marriage  of  minors  and  of  adults  who  are 
insane,  are  the  nearest  AsaJA  relations,^  following 
the  order  of  inheritance,  the  nearer  excluding  the  more 
remote.^ 

The  father  of  a family^  is  the  natural  guardian  of 
his  minor  children,  failing  the  father,  the  guardianship 
devolves  upon  the  paternal  grandfather,  then  upon  the 
line  of  collateral  male  relations,  viz.,  the  full -brother,, 
the  half-brother  by  the  father’s  side,  the  son  of  the 
full-brother,  the  son  of  the  half-brother  by  the  father’s 
side,  the  full-uncle,  the  half-uncle  by  the  father’s  side, 
the  son  of  the  full-uncle,  the  son  of  the  half-uncle  by 
the  father’s  side.  ' ^ 

^ c 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  6 ; Fatawa-i-Alamgiri, 
Vol.  2,  p.  11. 

Baillie,  Bk.  1,  Chap.  4,  p.  45  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  pp.  36,  37,  39  ; Zaidu-nil-Ambani,  Vol.  1,  p.  59  ; 
Clavel,  Vol.  1,  p.  313. 

, c 

Art.  36.  Failing  Asah  relations,  the  right  of  guar- 
dianship devolves  upon  the  female  line  in  the  following 
order : — 

c 

The  mother,  paternal  grandmother,  daughter, 
granddaughter  born  of  a son  or  daughter,  their  descen- 
dants, maternal  grandfather,  full-sister,  half-sister  by 
the  father’s  side,  uterine  brother  and  sister,  their 


* 'Agnate. 

» See  Art.  52. 


* See  Art.  139. 
^ See  Art.  44. 
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descendants,  then  upon  the  other  Zavil  Arhams,^  viz.,  the 
paternal  aunt,  maternal  uncle,  maternal  aunt,  daughters 
of  aunts,  their  descendants,  following  the  established 
order. 

Notes. 

. Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p.  46  ; Hamilton’s  Hedayah,  Vol,  1, 
Bk.  2,  Chap.  2,  p.  38  ; Macn.  Prin.,  Chap.  7,  s.  19,  p.  59  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  61. 

The  nearer  guardian  being  in  jail,  and  being  precluded  by 
his  absence  from  acting  as  guardian  in  marriage,  the  marriage 
contracted  by  the  mother  and  grandmother  of  the  minor  was 
held  lawful — Kaloo  v.  GuriboollaJi,  13  B.  L.  R.,  1 63,  per  Kemp, 
J.  (1868). 

In  the  case  of  apostacy  of  father,  mother’s  consent  held  suifi- 
cient — In  the  matter  of  Maliin  Bibi,  13  B.  L.  R.,  160 
(1874). 

Art.  37.  Minors  having  no  near  or  remote  relation, 
are  subject  to  the  guardianship  of  the  ruling  authority,  or 
the  judge,  duly  authorized  to  contract  in  marriage 
orphans  of  either  sex,  who  are  within  his  jurisdiction. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p.  46  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  39  ; Zaidu-nil-Ambani,  Vol.  1,  p.  62. 

'Art.  38.  The  executor  under  a will  has  no  autho- 
rity to  contract  his  wards  in  marriage,  even  though  the 
father  in  his  will  should  have  conferred  this  power  upon 
him,  unless  this  right  is  acquired  by  relationship,  or  is 
vested  in  him  by  a judge,  and  no  other  person  exists 
having  preference  Over  him. 

Notes, 

Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p.  48  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  63. 


Guardian- 
ship failing 
any  rela- 
tions. 


Executor 
cannot  in- 
terfere in 
the  mar- 
riage of 
wards,  unless 
by  right  of 
relationship. 


, * Uterine  relations. 
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Muslims 
cannot  act  as 
guardians  to 
non-Mus- 
lims, except 
Judicially 
empowered 
to  do  so. 


A remote 
relation  has 
no  prefer- 
ence over  a 
near  relation 
in  the  mar- 
riage of 
minors. 


Where  a 
near  relation 
refuses  a 
proposal,  the 
Judge  may 
contract 
marriage, 


Art.  39.  Muslims  cannot  act  as  guardians  to 
non-Muslims  in  their  marriages,  nor  in  the  adminis- 
tration of  their  property,  unless  it  is  in  the  capacity 
of  ruling  authority,  or  its  representative.  Non-Muslims 
can,  however,  act  as  guardians  to  non-Muslims,  both 
in  their,  marriages  and  in  the  administration  of  their 
property. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p,  47  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  38  ; Zaidu-nil-Ambani,  Vol.  1,  p.  64. 

Art.  40.  A remote  relation  has  not  the  right  to 
contract  minors  in  marriage,  if  there  is  a nearer  rela- 
tion fulfilling  the  necessary  conditions  for  exercising 
guardianship. 

But  if  the  nearer  relation  is  absent  and«  at  such 
a distance  that  the  chosen  bridegroom’s  withdrawal  is 
to  be  feared  before  the  arrival  of  the  reply,  the  right 
of  guardian  passes  to  the  next  nearest  relation,  who  can 
validly  contract  the  minor’s  marriage  without  the  nearer 
relation  bein^  able  to  demand  its  cancellation.  It  would 
be  the  same  if  the  nearer  relation  were  legally  incom- 
petent.^ 

Notes.  c 

Fatawa-i-Alamgiri,  Vol.  2,  p.  12  ; Durrul-Mi^khtar, 
Vol.  2,  p.  2. 

Baillie,  Bk.  1,  Chap.  4,  p.  49  ; Hamilton’s  Hedayah,  Vol.  1, 

Bk.  2,  Chap.  2,  p.  39  ; Zaidu-nil-Ambani,  Vol.  1,  p.  64. 

<-  c 

Art.  41.  If  the  nearer  relation  refuses  a proposal 
of  marriage  made  to  his  ward,  the  more  remote  relation 
has  not  the  right  to  contract  the  ward  in  marriage. 

» See  Art.  482.  c 
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This  right  is  vested  in  the  judge,  before  whom  the 
complaint  is  lodged,  even  when  the  refusal  proceeds  from 
the  father.  The  Judge,  on  being  satisfied  that  there  is 
no  sufficient  cause  for  the  refusal,  that  the  husband  is 
suitable^  and  that  the  dower  settled  on  the  girl  is  equal 
to  the  proper  dower^,  shall,  himself  or  by  his  deputy, 
contract  the  marriage  in  the  name  of  the  refusing 
party.  But  if  the  refusal  of  the  proposal  was  based 
on  good  grounds,  such  as  inferiority,  either  of  the 
husband’s  condition,  or  of  the  dower  settled  on  the  girl, 
the  judge  cannot  give  her  in  marriage  against  the  wish 
of  her  relation.  ^ 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  342. 

Baillie,  Bk.  1,  Chap.  4,  p.  50  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  66  ; Clavel,  Vol.  1,  p.  54. 

Art.  42.  Where  there  are  two  relations  of  the 
same  degree,  either  can  validly  contract  the  ward  in  mar- 
riage ; and,  so  long  as  the  marriage  is  validly  contracted, 
ratification  by  the  other  relation  is  not  necessary. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  12. 

Bajllie,  Bk.  1,  Chap  4,  p.  49  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  67. 

Art'  43.  The  judge,  empowered  to  give  female 
orphans  in  marriage,  cannot  contract  one  to  himself,  nor 
can  he  contract  her  to  one  of  his  ascendants  or 
descendants.  » - 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  340. 

Baillie,  Bk.  1,  Chap.  4,  p.  47  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  68. 

* See  Art.  62.  * See  Art.  78. 


Either  of  two 
relations  of 
the  same 
degree  may 
contract  a 
ward  in  mar- 
riage. 


A judge  can- 
not marry  a 
female  or- 
phan in  his 
charge. 
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Power  of 
father  and 
grand- 
father with 
regard  to 
compelling 
children  in 
marriage. 


Where  such 
marriage  re- 
mains valid. 


SECTION  II. MARRIAGE  OP  MINORS  AND  OP  ADULTS,  WHO 

ARE  LEGALLY  INCOMPETENT.^ 

(Arts.  44-56.) 

Art.  44.  The  father  of  a family  has  the  power  of 
compelling  his  minor  children  of  either  sex,'  to  enter  into 
the  state  of  marriage,  even  when  the  daughter  is  not  a 
virgin.  This  right  of  compulsion  is  extended  to  the 
paternal  grandfather  and  all  other  guardians  fulfilling 
the  necessary  conditions.^ 

Adults  of  either  sex  afflicted  with  imbecility  or 
habitual  madness,  and  who  have  been  without  lucid 
intervals  for  a whole  month,  are  judicially  in  the  same 
position  as  minors,  and  like  them,  are  subject  to  the 
right  of  compulsion. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  4,  p.  46  ; Zaidu-nil-Ambani,  Yol.  1, 
p.  69.  ' ' . 

Art.  45.  Where  the  father  or  grandfather  con- 
tracts in  marriage  his  son,  grandson,  daughter  or 
granddaughter,  they  being  minors  or  adults  who 
are  legally  incompetent,  the  marriage  is  valid,  and 
its  consequences  are  binding  without  any  one  of  the 
above  being  able,  on  reaching  majority,  to  ^demand 
its  cancelment.  This  is  so,  even  when  the  boy  suffers 
loss  by  the  heavy  amount  of  dower  paid,  or  when 
the  girl  suffers  by  the  inferior  amount  '=!ettled  on  her,  or 
by  the  husband  not  being  her  eqitak^ 

It  is  the  same  in  the  case  of  ah  insane  woman 
contracted  in  marriage  by  her  son  who  is  also  her 
guardian. 


* See  Art.  482. 


• See  Art.  33. 


• See  Art.  62. 
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Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  56. 

Bailfie,  Bk.  1,  Chap.  4,  p.  50  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  41  ; Zaidu-nil-Ambani,  Vol.  1,  p.  70. 

Art.  46.  Where  the  father  or  the  grandfather, 
reputed  profligate,  compels  to  enter  into  the  state  of 
marriage  his  son,  grandson,  daughter  or  granddaughter, 
whether  minor  or  adult  who  is  legally  incompetent,^  and 
seriously  injures  the  boy  by  making  him  pay  a dower 
greater  than  that  which  he  is  bound  to  provide,  or 
seriously  injures  the  girl  by  accepting  a dower  smaller 
than  that  which  ought  to  have  been  settled  on  her,  or  if 
he  marries  her  to  a husband  not  her  equal,  the  marriage 
shall  be  invalid. 


Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  56. 

Hiimilton’?,  Hedayab,  Vol.  1,  Bk.  2,  Chap.  2,  p.  37  ; Zaidu- 
nil-Ambani,  Vol.  1,  p.  72. 

Art.  47.  When  a guardian,  other  than  the  father  or 
grandfather,  has  a boy  or  girl  placed  under  his  guardian- 
ship, and  contracts  one  of  them  in  marriage  to  an  un- 
suitable person,  or  causes  the  ward  serious  injury  by 
reason  of  the  dower  given  or  accepted,  the  marriage  is 
invalid,  even  when  it  is  a judge  who  has  contracted  it. 

Where  a guardian  marries  his  ward  to  a suitable^ 
person  and  the  dower  is  equal  to  the  proper  dower, ^ the 
marriage  is  valid,  btit'^the  ward  upon  attaining  majority 
or  when  informed  of  such  marriage,  is  entitled  to 
demand  its  dissolution,  even  when  the  marriage  has 
been  consummated. 


Where 
father  or 
grandfather 
is  profligate 
and 

occasions 
loss  mar- 
riage is 
invalid. 


Where  the 
guardian 
contracts  the 
minor  in 
marriage  to 
an  unsuit- 
able person. 


' See  Art.  48-2. 


® See  Art.  G2. 


See  Art.  78. 
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Notes. 

Durrul-Mukhtar,  Vol,  2,  p.  6. 

Baillie,  Bk.  1,  Chap.  4,  p.  50  ; Hamilton's  Hedayab,  Vol. 
1,  Bk.  2,  Chap.  2,  p.  37  ; Macn.  Prin,  Chap.  7,  s.  18,  p.  58  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  73  ; Clavel,  Vol.  1,  p.  54. 

According  to  Mahoinedan  law  of  the  Sunni  school,  a 
marriage  by  a minor  is  voidable  only,  that  is,  complete  unless 
avoided  by  the  dissent  of  the  girl  on  her  reaching  puberty. 

According  to  the  Shiah  doctrine,  a fazoolee  marriage  re- 
quires assent  of  the  minor,  after  attaining  puberty  and  mature 
understanding,  to  perfect  it,  and  that,  in  the  event  of  death  inter- 
vening before  such  assent  is  given,  the  marriage  remains  incom- 
plete. Without  the  assent  of  a girl  after  attaining  puberty,  the 
marriage  remains  imperfect  and  does  not  create  any  rights  and 
obligations. 

In  the  absence  of  evidence  to  the  contrary,  the  presump- 
tion of  Mahomedan  law  is  that  a girl  attains  puberty  when  she 
reaches  the  age  of  9 years — Mulka  JeJian  v.  Malio^ned  Uskhurree^ 
L.  R.,  1.  A.,  Sup.  Vol.,  192  (1873). 

See  Khajooroonissa  v.  Rowslian  Jelian^  I.  L.  R.,  2 Cal.,  184, 
P.  C.  (1876). 


Wards  com- 
pelled in 
marriage 
have  right 
of  cancel- 
ling con- 
tract at 
puberty. 


Art.  48.  If  the  wards  married  under  compulsion 
prefer,  on  attaining  puberty,  to  have  their  marriage 
dissolved,  they  must  seek  their  remedy  before  a judge. 

The  judge,  after  having  ascertained  that  their  right 
has  not  lapsed,  will  pronounce  the  dissolution  ©f  the 
marriage.  If  one  of  the  parties  dies  before  the  judge 
has  pronounced  his  decision,  the  survivor^  is  entitled  to 
inherit  from  the  deceased,  and  the  dower  settled  on  the 
wife  remains  her  property  or  devolves  upon  her  heirs. 

t c 

Notes. 


Kadd-ul-Muhtar,  Vol.  2,  p.  332. 


Baillie,  Bk.  1,  Chap.  4,  p.  50  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  76. 


* See  Art.  271. 
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Art.  49.  Where  a woman  has  the  option,  upon  attain- 
ing puberty,  of  having  her  marriage  cancelled,  and  upon 
reaching,  that  age  while  yet  a virgin,  still  wishes  to  take 
advantage  of  this  right,  she  must  protest  against  the 
action  of  her  guardian  and  declare  before  witnesses  that 
she  is  free.  This  declaration  must  be  made  at  the  moment 
the  signs  of  her  puberty  become  visible,  or  as  soon  as  she 
is  informed,  after  reaching  puberty,  of  her  marriage 
which  she  had  hitherto  been  kept  in  ignorance  of ; 
otherwise  she  loses  her  right. 

Her  ignorance  of  this  right,  or  of  the  moment  at 
which  she  ought  to  exercise  it,  is  not  a valid  excuse. 
But  having  once  protested  against  her  marriage  before 
witnesses  at  the  proper  time,  any  delay  in  taking  judicial 
action,  however  protracted  it  may  be,  does  not  cause  her 
to  lose  her  right ; unless,  in  the  meantime,  she  has  such 
intercourse  with  her  husband  as  would  presume  her 
consent  to  the  marriage. 


, Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  335,  336  ; Fath-ul- 
Kadir,  Vol.  2,  p.  53. 

Baillie,  Bk.  1,  Chap.  4,  pp.  51,  52  : Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  pp.  37,  38  ; Zaidu-nil-Ambani,  Vol.  1,  p,  78. 

A minor  on  attaining  puberty  may  have  tbe  marriage  con- 
tracted during  minority  cancelled. — Mulka  Jelian  v.  Mohammed 
Uskhurree  L.  R.,  I.  A.,  Sup.  Vol.,  192  (1873).  See  Sel,  Rep., 
S.  A.  Bom.,  56  (1821). 

Art.  50.  Where  a girl  contracted  in  marriage  has 
the  option  of  havingi  such  marriage  cancelled  on  attain- 
ing puberty,  and  she  reaches  that  age  after  the  dis- 
appearance of  her  virginity,  then  her  silence,  at  the 
moment  her  puberty^  becomes  visible,  or  her  silence 


How  a 
woman  must 
exercise  this 
right  of  op- 
tion. 


Effects  of  her 
silence  at  the 
time  option 
should  be 
exercised. 


I See  Art.  495. 
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when  informed  of  her  marriage  after  reaching  puberty, 
• if  she  were  ignorant  of  the  fact  before  that  age,  does 
not  deprive  her  of  the  right  to  protest,  unless  she  has 
given  formal  or  tacit  consent  to  the  marriage. 

It  is  the  same  for  a boy  attaining  pubertj^,^  and 
who  was  contracted  in  marriage  by  a guardian  other 
than  the  father  or  grandfather. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  13. 

Baillie,  Bk.  1,  Chap.  4,  p.  54  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  34  ; Zaidu-nil-Ambani,  Vol.  1,  p.  79. 

A minor,  given  in  marriage  by  any  person  other  than  the 
father  or  grandfather,  has  the  option  of  ratifying  or  repudiating  it 
on  attaining  pubert}" — Badal  Aurat  v.  Queen-Empress^  I.  L.  B. 
19  Cal.,  79  (1891). 


Every  male 
or  female, 
adult  and 
of  sound 
mind,  can 
marry  with- 
out a guar- 
dian’s inter- 
vention. 


Art.  51.  Every  male,  adult  and  of  sound  mind, 
can  marry,  even  if  he  is  a spendthrift,  without  the  inter- 
vention of  a guardian. 

Every  woman  at  the  age  of  puberty,^  who  is 
of  sound  mind,  whether  a virgin  or  not,  can  marry 
without  the  intervention  of  a guardian.  The  marriage 
which  she  herself  contracts  is  valid  and  binding, 
so  long  as  the  husband  she  chooses  is  her  equal, ^ and 
the  dower  settled  upon  her  is  equal  to  the  proper 
dower,^ 


Notes. 

Hidaya,  Vol.  2,  p.  34. 

Baillie,  Bk.  1,  Chap.  4,  p.  .54  ; Haniihon’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  34  ; Zaidu-nil-Ambani,  Vol.  1,  p.  81. 

Freedom  to  marry  on  attaining  puberty  without  the  interven- 
tion of  guardian— Ibrahim  v.  Gulam  Ahmed,  1 Bom. 
H.  C.  B.,  236,  per  Couch,  J.  (1864). 


» See  Art.  495. 


* See  Art.  62. 


« See  Art.  78. 
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According  to  Art.  51,  every  woman  at  the  age  of  puberty, 
who  is  of  sound  mind,  can  marry  without  the  intervention  of 
a guardian,  and  Art.  53  says  that  a woman,  who  has  attained  ’ 
puberty,  whether  virgin  or  not,  cannot  be  compelled  in 
marriage.  She  must  be  consulted  and  give  her  consent — Clavel, 
VoL  1,  p.  35. 

See  Section  11  of  the  Indian  Contract  Act  (IX  of  1872), 
and  Section  2 of  the  Indian  Majority  Act  (IX  of  1875). 


Art.  52.  Where  a woman,  adult  and  legally 
competent,  herself  contracts  marriage  against  the  wish 
of  an  Asab^  guardian  and  the  dower  is  inferior  to  the 
proper  dower, ^ such  guardian  can  impugn  the  marriage, 
in  spite  of  its  validity,  and  demand  from  the  husband 
payment  of  the  difference  existing  between  the  dower 
settled,  and  the  proper  dower,  or  demand  that  the 
marriage  should  be  cancelled  by  a judge.  If  the  husband 
were  not  suitable,^  the  marriage  would  be  void  ab  initio, 
and  the  subsequent  consent  of  her  Asab  guardian  would 
not  render  it  valid.  Where  there  is  no  Asab  guardian, 
or  where  such  guardian  gives  his  previous  and  formal 
consent,  an  unsuitable  marriage  contracted  by  the  woman 
herself  is  perfectly  valid. 


Where  a 
woman 
marries 
against  the 
wish  of  an 
Asab  rela- 
tion, the 
latter  can 
impugn  the 
marriage  if 
husband  is 
not  suitable 
or  provides 
inferior 
dower. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  321-22. 

Baillie,  Bk.  1,  Chap.  5,  p.  67  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  41  ; Zaidu-nil-Ambaui  Vol.  1,  p.  81  ; Clavel, 
Vol.  1,  p 54. 


Art.  53.  A woman  who  has  attained  puberty, 
whether  virgin  or  otherwise,  cannot  be  compelled 
in  marriage  : she  must  be  consulted  and  her  consent 
obtained. 


Consent  of  a 
woman,  vir- 
gin or  other- 
wise, is  es- 
sential and 
how  such 
consent  may 
be  expressed. 


> Agnate. 


* See  Art.  78  ; 


•iSee  Art.  62. 


Consent  of  a 
woman 
other  than  a 
virgin  must 
be  expressed 
in  words. 
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When  a girl,  who  is  a virgin,  is  consulted  before 
her  marriage,  or  informed  of  such  marriage  after  its 
conclusion  by  a near  relation,  or  his  agent,  ^ and  of  her 
own  accord  remains  silent,  after  being  made  aware 
of  the  husband  to  whom  she  has  been  united,  and  of 
the  amount  of  dower  that  has  been  settled  on  her,  or 
when  she  smiles  or  laughs,  w'eeps  without  sobs,  then 
her  silence,  smile,  laugh,  or  tears  will  amount,  before 
conclusion  of  the  marriage,  to  a ratification. 

But  where  a girl,  who  is  a virgin,  is  consulted  and 
informed  of  her  marriage  by  a distant  relation,  it  is 
indispensable  that  her  consent  should  be  expressed  in 
words  or  by  an  act  which  presumes  consent,  even  when 
she  has  been  made  aware  of  her  future  husband,  and  of 
the  amount  of  the  dower. 


Notes. 

Fath-ul-Kadir,  Vol.  2,  p.  44 ; Durrui-Mukhtar, 
Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  4,  p.  55  ; Hamiltou’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  34  ; Zaidu-nil-Ambani,  Vol.  1,  p.  84. 

See  Sections  13,  14  of  the  Indian  Contract  Act  (IX  of  1872.) 

Art.  54.  An  adult  woman,  who  is  not  a virgin, 
cannot  be  given  in  marriage,  unless  her  consent  is 
obtained  in  words,  or  by  an  act  which  implies  her 
consent  : and  if  consulted  by  a near  or  distant  relation, 
she  remains  silent,  her  silence  does  not  amount  to 
consent. 

Notes.  t 

Badd-ul- Muhtar,  Vol.  2,  p.  327. 

Baillie,  Bk.  1,  Chap.  4,  p.  60  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  35  ; Zaidu-nihAmbani,  Vol.  1,  p.  87. 


* See  Art.  57. 


GUARDIANSHIP  IN  MARRIAGE. 


83 


Art.  55.  A woman,  who  has  lost  her  virginity 
through  an  accident  or  old  age,  is  to  be  treated  as  a virgin, 
and  so  must  a wife,  separated  from  her  husband  by 
reason  of  his  im potency,^  or  dissolution  of  marriage  by 
repudiation^  or  his  death,  before  consummation  of  the 
marriage. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  4,  p.  61 ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  pp.  35,36  ; Zaidu-nil-Ambani,  Voi.  1,  p.  88.  ^ 

Art.  56.  A woman,  married  too  young,  must 
not  be  taken  to  her  husband’s  house,  before  she  is  physic- 
ally fit  for  sexual  intercourse.  Her  father,  who  cannot 
be  compelled  to  make  her  over,  has  the  right  of  demand- 
ing and  receiving  on  her  behalf  the  prompt^  part  of  the 
dower.  In  case  of  dispute  between  the  husband  and  the 
father  of  the  child  wife  as  to  her  condition,  the  judge 
shall  appoint  either  one  or  two  trustworthy  matrons  to 
examine  her.  If  the  report  of  the  matrons  confirms  the 
husband’s  claim,  the  wife  shall  be  taken  to  her  husband’s 
house  : if  the  report  is  to  the  contrary,  she  will  continue 
to  remain  provisionally  in  her  father’s  house.  In  such 
disputes  it  is  the  physical  constitution  and  not  the 
age  that  must  be  considered. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  13. 

Baillie,  Bk.  1,  Chap.  4,  p.  54  ; Zaidu-nil-Ambani,  Vol.  l,p.  90. 

According  to  Mahomedan  law,  the  effect  of  the  contract  of 
marriage  is  to  place  tho  wife  under  the  dominion  of  the  husband, 
but  notwithstanding  marriage,  the  right  to  the  care  and  custody 
of  a girl  belongs,  not  to  the  husband,  but  to  her  mother,  until  she 
attains  the  age  of  puberty — in  the  matter  of  Kliatija  Bihi,  5 
B.  L.  R.,  557,  per  Norman,  J.  (1870). 

* See  /.rt.  298.  » See  Art.  217.  * See  Art.  73. 

A a,  IML  3 


Women  who 
are  to  be 
treated 
as  virgins. 


^ ji 

Girl  wife 
must  not  be 
taken  to  her 
husband’s 
house  before 
she  is  phy- 
sically fit  for 
sexual 
intercourse, 
and  in  case 
of  dispute 
must  be  ex- 
amined by  a 
matron. 


An  agent 
may  be  ap- 
pointed to 
contract 
marriage. 


Such  ap- 
pointment 
may  be 
made  verb- 
ally or  in 
writing. 
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A husband  is  not  entitled  to  recover  a wife  of  ten  years  old 
from  the  custody  of  her  mother — Wazir  Ali\,  Kaim  Ali,  5 N.-W. 
P.,  H.  C.  R.,  196  (1873). 

See  In  the  Matter  of  Mahin  Bibi,  13  B.  L.  R.,  160  (1874)  ; 
JVur  Kadir  v.  Zulaikha  Bib%  1.  L.  R.,  11  Cal.,  469,  per  Garth, 
C.  J.  (1885)  ; Korban  v.  King-Emperor  I.  L.  R.,  32  Cal.,  444 
(1904). 


CHAPTER  V. 

AGENCY  IN  MARRIAGE. 

(Arts.  57—61.) 

Art.  57.  It  is  allowable  for  the  contracting  parties, 
when  they  are  adult,  and  of  sound  mind,  to  contract 
marriage  by  means  of  agents.^ 

This  power  is  also  accorded  to  the  father  and  other 
guardians^  who  can  be  represented  at  the  marriage  of 
their  wards. 

c 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  117  ; Fatawa-i-Alamgiri, 
Vol.  2,  p.  18. 

Baillie,  Bk.  1,  Chap.  6,  p.  83  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  42  ; Zaidu-nil-Ambani,  Vol.  1,  p.  91. 

See  Fuhhronissa  v.  ^Jiah  Ally  Ruzzah,  6 Sel.  Rep.,  S. 
D.  A.,  368  (1840)  ; Abdul  Kadir  v.  Salima,  1.  L.  R.,  8 All.,  149, 
F.  B.  (1886)  ; Badal  Aural  v.  Empress,  I.  L.  R.,  19  Cal.,  79 
(1891)  ; Sabrati  v.  Jungli,  2 C.  W.  N.,  245  (1898)  ; Aklimannessa 
Bibi  V.  Mahomed  Hatem,  I.  L.  R.,  31  Cal.,  849  (1904). 

See  Section  183  of  the  Indian  Contra^3t  Act  (IX  of  1872). 

Art.  58,  The  appointment  of  an  agent  for  marriage 
can  be  made  verbally  or  in  writing,  no  witness  being 


* See  Art.  140.  “ See  Art.  35. 
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inecessary  for  its  validity.  Witnesses  are  only  required 
to  avoid  disputes  on  the  part  of  the  principal. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  352  ; Fatawa-i-Alam- 
giri,  Vol.  2,  p.  18.  - 

Baillie,  Bk.  1,  Chap.  6,  p.  76  ; Zaidu-nil-Ambani,  Vol.  1,  p.  92. 

The  authority  of  an  agent  may  be  expressed  or  implied — See 
Section  186  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  59.  Without  the  principal’s  sanction  the  agent 
' cannot  delegate  his  authority  to  a third  party,  unless  his 
powers  are  absolute. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  325. 

Baillie,  Bk.  1,  Chap.  6,  p.  83  ; Zaidu-nil-Ambani,  Vol.  1,  p.  92. 

See  Section  190  of  the  Indian  Contract  Act  (IX  of  1872). 

Art,  60.  Where  an  agent  is  authorized  by  a woman 
to  give  her  in  marriage,  he  is  not  bound  to  make  her 
over  to  the  husband.  Nor  is  he  responsible  to  her  for 
her  dower  unless  he  has  guaranteed  it ; in  which  case 
he  is  bound  to  discharge  it,  his  remedy  being  against 
the  husband,  provided  the  latter  had  authorized  such 
guarantee. 

O 

^ Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  443, 

Baillie,  Bk.  1,  Chap.  6,  p.  75  ; Zaidu-nil-Ambani,  Vol.  1,  p.  93. 

Art.  61*  The  contract  entered  into  by  the  agent 
in  the  name  of  his  principal  is  only  binding  on  the  latter, 
provided  it  is  made  within  the  scope  of  his  authority. 
If  this  authority  is  exceeded,  the  contract  only  becomes 
binding  after  ratification^  by  the  principal. 


Agent  can- 
not delegate 
his  power 
without 
principal’s 
authority. 


Agent  is  not 
responsible 
for  delivery 
of  wife  to 
husband  nor 
for  dower. 


Agent’s  con 
tract,  when 
it  is  within 
scope  of  his 
authority, 
binds  the 
principal. 


' See  Arts.  141,  142. 


Husband 
must  be  the 
wife’s  equal, 
but  wife’s 
inferiority 
does  not 
render  mar- 
riage invalid. 


Qualifica- 
tions that 
constitute 
equality 
in  marriage. 


c 
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Notes. 

Kadd-ul-Muhtar,  Vol.  2,  pp.  352,  353. 

Zaidu-nil-Ambani,  Vol.  1,  p.  ^4. 

The  bride’s  father  is  entitled  to  set  aside  the  marriage,  on  the 
ground  of  inequality  between  the  parties  to  the  marriage,  if  it  had 
taken  place  without  his  consent — Moliumdee  Begum  v.  Bairam 
Khan^  1 Agra  H.  C.  R.,  130,  per  Morgan,  C.  J.  (1866). 

As  to  enforcement  and  consequences  of  agent’s  contracts, 
see  Section  226,  as  to  how  far  the  principal  is  bound  when  agent 
exceeds  his  authority,  see  Section  227,  and  as  to  the  effects  of 
ratification,  see  Section  196,  of  the  Indian  Contract  Act  (IX  of 
1872). 

CHAPTER  VI. 

EQUALITY  IN  MAREIAGE. 

(Arts.  62—69.) 

Art.  62.  In  order  that  a marriage  may  bear  the 
character  of  a suitable  union  in  law,  the  husband  must 
be  the  equal  of  the  woman  in  accordance  with  the 
conditions  laid  down  in  the  following  articles. 

The  woman’s  inferiority  does  not  render  the  marriage 
invalid.  Equality  in  respect  of  the  husband  is  a right, 
which  may  be  claimed  by  the  woman’s  guardian  aiid  by 
the  woman  herself  The  question  must  be  considered  at 
the  time  the  contract  is  made  ; a subsequent  change  in 
the  husband’s  condition  would  not  affect  the  validity  of 
a marriage. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  343,  344,  348,  349. 

Baillie,  Bk.  1,  Chap.  5,  p.  62  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  40  ; Zaidu-nil-Ambafii,^'yol.  1,  p.  94. 

Art.  63.  Where  a woman,  legally  competent, 
chooses  a husband  without  the  previous  consent  of  an 
AsaV  guardian,^  or  where  a young  girl  is  given  in 

* Agnate  ® See  Art.  35. 
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marriage  by  a relation,  other  than  the  father  or  grand- 
father, or  by  one  of  the  latter  when  he  is  a reputed 
profligate^  it  is  necessary  for  the  validity  of  the  marriage, 
that  the  contracting  parties,  if  they  are  of  Arab  origin, 
should  possess  equality  of  birth ; if  not  of  Arab  origin, 
they  must  possess  equality  of  Islam,  fortune,  virtue  and 
calling. 

Should  the  husband  be  inferior  to  the  wife  in  one  of 
the  foregoing  conditions,  the  marriage  in  the  above 
cases  would  be  invalid. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  344,  345,  346,  347, 
348  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  18  ; Bahrr-ul-Rayek, 
Vol.  3,  p.  144. 

Baillie,  Bk.  1,  Chap.  5,  p.  66  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  40  ; Zaidu-nil-Ambani,  Vol.  1,  p.  96. 

Art.  64.  In  deciding  equality  in  Islam,  it  is  not 
necessary,  with  regard  to  the  husband,  to  go  back  further 
than  his  father  and  grandfather. 

Thus  he,  who  has  embraced  Islam  without  having 
been  born  a Muslim,  cannot  be  the  equal  of  a Muslim 
woman  born  of  a Muslim  father,  and  he,  whose  father 
only  is  a Muslim,  is  not  the  equal  of  a woman  whose 
father  and  grandfather  were  Muslims. 

But  he,  whose  father  and  grandfather  are  Muslims, 
is  the  equal  of  the  woman  who  has  many  Muslim 
ancestors. 

Notes. 

Radd-ul  Muhtar,  Vol.  2,  p.  346. 

Baillie,  Bk.  1,  Chap.  5,  p.  63  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  40  ; Zaidu-nil-Ambani,  Vol.,  1,  p.  98. 

Art.  65.  Nobility  acquired  by  knowledge  and 
merit  is  superior  to  that  which  is  inherited. 


What  con- 
stitutes 
equality 
in  Islam. 


Nobility 
acquired, 
superior  to 
that  which 
is  inherited. 


A man  able 
to  pay  the 
prompt  part 
of  dower  and 
wife^s  main- 
tenance, is 
the  equal 
of  a rich 
woman. 


Equality  in 
respect  of 
virtue  or 
otherwise. 


Equality  as 
regards 
profession 
or  trade. 
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Thus  a learned  man,  who  is  not  of  Arab  origin,  is^ 
the  equal  of  an  Arab  woman,  even  if  she  be  a Koreishite^. 

A learned  man  who  is  poor,  is  the  equal  of  the 
daughter  of  the  man  who  is  rich  and  ignorant. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  350. 

Baillie,  Bk.  1,  Chap.  5,  p.  63  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  99. 

Art.  66.  Possession  of  wealth  on  the  part  of  the 
woman  is  not  considered  in  marriage.  The  man,  who 
possesses  sufficient  means  to  discharge  the  prompt^  por- 
tion of  the  dower,  and  is  able  to  maintain  the  wife  for  one 
month,  or,  by  his  labour  provide  her  daily  with  the 
necessary  maintenance,  is  the  equal  of  a rich  woman. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  348.  ^ 

Baillie,  Bk.  1,  Chap.  5,  p.  64  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  40  ; Zaidii-nil-Ambani,  Vol.  f,  p.  99. 

Art.  67.  The  man,  who  is  a profligate,  is  not  the 
equal  of  a virtuous  woman,  but  he  is  the  equal  of  a 
woman  of  immoral  character. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  347. 

Baillie,  Bk.  1,  Chap.  5,  p.  65 ; Hamilton’s  Hedayah,  Vol.  1,. 
Bk.  2,  Chap.  2,  p.  40  ; Zaidu-nil-Ambani,  Vol.  1,  p.  100. 

Art.  68.  With  regard  to  persons  not  of  Arab 
origin,  equality  of  calling  or  profession  must  be  taken 
into  consideration  as  regards  Arabs  themselves,  equality 
is  only  to  be  considered  among  those  who  are  engaged 
in  trade. 


• Of  the  tribe  of  Koreish  in  Arabia,  to  which  the  Prophed  Mahomet  belonged. 

* See  Art.  73. 
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If  the  trade  followed  by  the  husband  is  nearly  on 
a footing  with  that  followed  by  the  father-in-law,  the 
slight  difference  would  not  constitute  a misalliance  ; but 
if  the  trades  differ  greatly,  he,  who  exercises  a low 
calling,  cannot  be  the  equal  of  a woman  whose  father 
follows  a higher  calling. 

In  this  connection  the  custom  of  each  country 
must  serve  as  a guide,  according  as  the  trades  there  are 
considered  more  or  less  reputable. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  348. 

Baillie,  Bk.  1,  Chap.  5,  p.  66 ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  2,  p.  41  ; Zaidu-nil-Amhani,  Vol.  1,  p.  100. 


Art.  69.  Where  a guardian  has  contracted  a woman 
in  marriage  by  her  own  consent,  and  is  ignorant  of  the 
husband’s  condition  in  life,  neither  the  guardian  nor  the 
woman  can  have  the  marriage  cancelled,  if  it  is  discovered 
subsequently  that  the  husband  was  not  the  wife’s  equal. 

But  where  the  guardian  has  stipulated  that  the 
husband  should  be  the  wife’s  equal,  and  the  husband, 
representing  himself  as  such,  turns  out  to  be  manifestly 
inferior  to  the  wife,  the  guardian  may  either  ratify  the 
marriage  or  have  it  dissolved. 


Ignorance  of 
the  hus- 
band’s condi- 
tion in  life  at 
the  time  of 
marriage, 
does  not 
affect  its 
validity, 
except  in 
the  case  of 
misrepre- 
sentation. 


Notes. 

r 

Radd-ul-Muhtar,  Vol.  2,  p.  344. 

Baillie,  Bk.  1,  Chap.  5,  pp.  70,  71  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  102. 

Ml 

See  Section  19  of  the  Indian  Contract  Act  (IX  of  1872). 
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Minimum 

dower. 


DOWER. 

(Arts.  70—119.) 

SECTION  I. AMOUNT  OP  DOWER,  AND  THE  FIT  SUBJECTS  OP 

WHICH  DOWER  MAY  CONSIST. 

(Arts.  70-73.) 

Art.  70.  The  lowest  amount  of  dower  is  fixed  at 
ten  dirhems^  or  pieces  of  silver  weighing  seven  mishals, 
coined  or  uncoined.  There  is  no  limit  to  dower,  and  the 
husband  may  settle  upon  the  wife  a dower  more  or  less 
considerable  in  accordance  with  his  means. 

Notes. 

Hidaya,  Vol.  2,  p.  305  ; Radd-ul -Muhtar,  Vol.  2, 
pp.  356,  357,  358. 

Baillie,  Bk.  1,  Chap.  7,  pp.  92,  93;  Hamilton’s  Hedayah, 
VoL  1,  Bk.  2,  Chap.  3,  p.  44  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  103  ; Clavel,  Vol.  1,  p.  51. 

See  Sale’s  Koran,  Chap.  XXXIII,  p.  348. 

There  is  nothing  in  the  Mahomedan  law  to  limit  the  amount 
fixable  for  dower — Mulleeha  v.  Jumeela,  11  B.  L.  P.,  375, 
P.  C.  (1872). 

By  the  Sunni  doctrines  of  Hanifa,  the  extent  of  dower  is  not 
limited  ; the  parties  may  extend  it  by  agreement  to  what  amount 
they  please  ; ten  dirhems  is  the  lowest  rate.  Among  the 
Shiahs,  the  lowest  or  highest  rate  is  not  fixed  ; anything  possess- 
ing a legal  value,  may  lawfully  be  given  as  dower,  but  the 
proper  dower  is  five  hundred  dirhems, — Oomduton-Nissa  Begum 
V.  Asud  All,  1 Sel.  Rep.,  S.  D.  A.,  369  (1809). 

c 

* Six  Shillings  and  eight  pence  sterling. 
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Agr  eeabJy  to  the  doctrines  of  the  Shiah  and  the  Sunni  sects, 
it  is  optional  with  the  parties  contracting  the  marriage  to  fix  the 
amount  either  before  or  after  the  reading  of  the  marriage 
ceremony — Rahut-Oo-nissa  v.  The  heirs  of  Mirza  Hizuhr  Beg^  2 
Sel.  Rep.,  S.  D.  A.,  254  (1816). 

Where  the  amount  of  dower  stipulated  was  excessive  with 
reference  to  the  means  of  the  husband,  under  the  Oudh  Laws  Act, 
1876,  a reasonable  amount  was  allowed  to  the  wife,  having  regard 
to  her  status  in  life — ^uleman  Kadr  v.  Mehdi  Begum  Surrega^ 
L.  R.,  20  I.  A.,  144  ; 1.  L.  R.,  21  Cal.,  135,  P.  C.  (1893). 

Dower  is  often  high  among  Mahomedans,  to  prevent  the 
husband  repudiating  his  wife,  in  which  case  he  would  have  to  pay 
the  amount  stipulated — 'Zaheri  Begum  v.  Sakina  Begum^  L.  R.,  19 
I.  A , 157  ; I.  L.  R.,  19  Cal.,  689,  P.  C.  (1892). 

The  Courts  in  the  N.-W.  Provinces  have  not  been  vested 
by  the  Legislature  with  the  discretion  which  has  been  confer- 
red on  the  Courts  in  Oudh,  by  section  5 of  Act  XVIII  of 
1876,  to  award  to  a Mahomedan  lady  only  so  much  of  the 
stipulated  amount  of  dower,  as  the  Court  may  consider  reasonable 
with  reference  to  the  means  of  the  husband  arid  the  status  of  the 
wife — The  Collector  of  Moradahad  v.  ITarhans  Singh^  I.  L.  R.,  21 
All.,  17  (1898). 

Proof  of  verbal  contract  for  a large  amount  of  dower  is 
allowable — Shah  Najumooddeen  Ahmed  v.  Beehee  Hosseinee^  4 W. 

R. ,  110  (1865)  ; Abdid  Karim  v.  Fazilat-uU’-Kissa^  5 Sel.  Rep., 

S.  D.  A.,  90  (1830). 

See  Tajoo  Beheew  Noorun  Behee,  1 W.  R.,  31  (1864j;  Abdid 
Kadir  v.  Salima,  I.  L.  R.,  8 AIL,  149  (1886). 


ArlJ^  71.  Dower  may  consist  of  movable  and 
immovable  property,  jewels,  animals,  things  which  may 
be  replaced  by  things  of  like  nature^  and  even  the 
usufruct  of  movable  or  immovable  property. 

Notes. 

Radd-uh  Muhtar,  Vol.  2,  p.  357. 

Baillie,  Bk.  1,  Chap.  7„  p.  93  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  105. 
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Where  a deed  of  settlement  covered  certain  property  which 
was  not  in  the  possession  of  the  settlor,  held  that  the  settlement 
was  invalid — Noor  Buhsh  Chowdree  v.  Mahomed  Arif  GhowdreSy 
7 Sel.  Rep.,  S.  D.  A.,  142  (1843). 

Where  property  given  to  wife  in  her  dower  contained  no 
specification,  held  that  the  Kabinnamah  did  not  convey  such  pro- 
perty— Kadirdad  Khan  v.  Nooroon  Nissa^  7 SeL  Rep.,  S.  D.  A., 
185  (1844)  ; See  also  Shaik  Futteh  Ali  v.  Jarwa^  6 Sel.  Rep.,  S. 
D.  A.,  216  (1837). 

Property  non-existent  cannot  be  made  subject  of  dower — 
Oojudhea  Beehee  v.  Mohun  Behee,  6 Sel.  Rep.,  S.  D.  A.,  34  (1835). 

Where  the  husband  had  previously  settled  the  whole  of  his 
property  upon  a wife  in  lieu  of  dower,  he  cannot,  without  the 
latter’s  permission,  make  over  any  portion  of  the  same  to  another 
wife — Banno  Beehee  v.  Fiikheroodeen  Hosein^  2 Sel.  Rep.,  S. 
D.  A.,  230  (1816). 

See  SuffuTonisa  v.  Aijesha  Bihi^  6 Sel.  Rep.,  S.  D.  A.,  215 
(1837)  ; Muhamed  Noor  Buksh  v.  Budun  Chund  Bihee^  Dec. 
S.  D.  A.,  885  (1852). 


Unlawful 
things  can- 
not be 
settled  as 
dower. 


Art.  72.  Those  things  which  have  no  value  in 
themselves  or  cannot  be  lawfully  possessed  by  Muslims, 
cannot  validly  be  settled  as  dower. 

If  unlawful  things  are  settled  as  dower,  the 
settlement  is  void,  but  the  contract  none  the  less 
remains  valid.  ^ 


Notes. 

Patawa-i-Alamgiri,  Vol.  2,  p.  23.  r 

Zaidu-nil-Ambani,  Vol.  1,  p.  106. 


Prompt  and  Art.  73.  The  dower  may  be  paid  in  full  at  the  time 

deferred  . i i • i 

dower.  01  the  marriage  contract  or  subsequently,  or  it  can  be 
divided  into  two  parts,  one  prompt  and  the  other  defer- 
red, according  to  the  custom  of  the  locality. 


‘ See  Art.  91. 
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Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  32,  33. 

Macn.  Prin.,  Chap.  7,  s.  22,  p.  59  ; Baillie,  Bk.  1,  Chap.  7, 
p.  92  ; ^aidu-nil-Ambani,  Vol.  1,  p.  106  ; Clavel,  Vol.  1,  p.  64. 

Unless  the  payment  of  the  whole  or  part  of  the  dower  is 
expressly  postponed,  it  is  payable  on  demand — Mastlian  Salieh 
V.  Assan  Bim  Ammal^  I.  L.  R.,  23  Mad.,  371  (1900). 

No  claim  would  lie  for  the  dower  not  exigible,  until  the  death 
of  the  husband,  or  the  dissolution  of  the  marriage  by  repudi- 
ation— Noorimnissa  Begum  v.  Naivab  8ged  Mo  shin  Ali  Khan^  7 Sel. 
Rep.,  S.  D.  A.,  46  (1841). 

When  nothing  has  been  said  as  to  the  character  of  dower, 
the  Court  may  determine  the  amount  to  be  considered  prompt, 
with  reference  to  the  position  of  the  woman  and  the  amount  of 
the  dower  named  in  the  contract,  taking  into  consideration  at 
the  same  time  what  is  customary.  The  reference  to  custom 
appears  to  be  in  respect  of  the  portion  to  be  held  as  prompt,  and 
it  does  not  appear  to  have  been  contemplated  to  refer  to  custom 
to  decide,  whether  or  not  the  entire  dower  should  be  deferred — 
Taufihunni'ssa  v.  Ghulam  Kamhar^  I.  L.  R.,  1 All.,  506  (1877). 

An  inquiry  into  custom  with  the  view  of  determining  the 
portion  of  the  dower  debt  payable  promptly  is  proper  ; and  when 
the  question  can  not  be  decided  by  reference  to  custom,  it  is 
proper  to  determine  it  with  reference  to  the  status  of  the 
woman  and  the  amount  of  the  fixed  dower — Eidan  v.  Mazliav 
Husain,  I.  L.  R.,  1 All.,  483  (1877). 

The  admitted  rule  seems  to  be  that  laid  down  in  Macnaghten’s 
Principles,  Chapter  7,  section  22,  to  the  effect  that  when  it  may 
not  have  been  expressed  whether  the  payment  of  the  dower  is 
to  be  prompt  or  deferred,  it  must  be  held  that  the  whole  is  due 
on  demand — Bedar  Bukht  v.  Khurrum  Buklit,  19  W.  R.,  315,  P.  C, 
(1873). 

Where  no  specific  amount  of  dower  has  been  declared 
exigible,  one-third  only  of  the  whole  should  be  considered 
exigible  during  the  life  of  the  husband,  the  remaining  two-thirds 
being  claimable  on  the  death  of  the  husband — Fatma  Bihi  v. 
Sadruddin,  2 Bom.  H.  C.  R.,  291  (1865). 

See  Mereamoonissa  Begum  v.  Imdadee  Begum,  3 S.  D.  A., 
N.  W.  P.,  185  (1848).  Shumsoonnissa  v.  Noor  Beehee,  S.  U.  A., 
N.  W,  P.  33  (1854). 
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According  to  Mahomedan  law  and  the  current  of  decisions 
deferred  dower  can  be  demanded  only  when  the  marriage  is 
dissolved  either  by  repudiation  or  by  the  death  of  the  husband — 
Khajarannissa  v.  Risannissa  Begum,  13  W.  R.  371  : 5 B.  L.  R., 
84  (1870)  ; See  Hosseinooddeen  Chowdree  v.  Tajurinissa  Khatoon, 
W.  R.  Sup.  VoL,  199  (1864J.  Ranee  Khajooi^oonissa  v.  Mirza 
Saifoolla  Khan,  15  B.  L.  R.,  306,  P.  C.  (1875). 

In  the  absence  of  express  contract,  dower  is  presumed  to  be 
\)vom.-gt—~Tadiya  v.  Hasenehiyari,  6 Mad.  H.  C.  R.,  9 (1870). 

Where  a husband  charged  his  whole  estate  with  the  amount 
of  dower,  and  his  widow,  on  his  death,  took  possession  of  his 
estate  in  satisfaction  of  her  claim,  she  was  held  to  have  a lien  on 
her  husband’s  estate  in  lieu  of  dower — Ameer-oon-Nissa  v. 
Moorad-oon-Nissa,  6 M.  I.  A..  211  (1855)  ; See  Soorma  Khatoon 
V.  Attaffoonnissa  Khatoon,  2,  Hay  210  (1863)  ; Ahmed  Hossein  v. 
Khadija,  3 B.  L.  R.,  A.  C.,  28  (1868). 

A Mahomedan  widow,  is  entitled  to  a lien  for  whatever  dower 
remains  due  to  her,  although  there  may  be  a dispute  as  to  what 
is  the  amount  actually  due,  having  reference  either  to  the  amount 
originally  fixed  as  dower  or  to  the  amount  satisfied  by  payments — 
Ahmed  Hossein  v.  Mussamat  Khodeja,  10  W.  R.,  368  (1868),  and 
she  has  a prior  claim  on  account  of  her  dower  on  the , property  left 
by  her  husband,  whether  real  or  personal — Syed  Atahur  Ali  v. 
Altaf  Fatima,  10  W.  R.,  370,  per  Peacock,  C.  J.  (1863). 

Where  a Mahomedan  widow  obtained  actual  and  lawful 
possession  of  her  husband’s  estates  under  a claim  to  hold  them 
as  heir  for  her  dower,  held  that  she  was  entitled  to  retain  posses- 
sion until  her  dower  was  satisfied — Behee  Bachun  v.  Sheikh 
Hamid  Hossein,  14  M.  I.  A.,  377  (1871)  ; Bakreedan  v.  Uinmatul 
Fatma,  3 Cal.  L.  J.,  541  (1905). 

Under  Article  103  of  the  Schedule  11  of  the  Indian 
Limitation  Act  (XV  of  1877),  a Mahomedan  is  entitled  to  bring 
a suit  for  exigible  or  prompt  dower  within  three  years  from  the 
time  when  the  dower  is  demanded  and  refused,  or  where  during  the 
continuance  of  the  marriage  no  such  demand  has  been  made, 
then  when  the  marriage  is  dissolved  by  death  or  repudiation. 

See  Begoo  Jann  v.  Gashee  Behee,  6 W,  R.,  19,  c.  r.  (1866)  ; 
Mulleeka  v.  Jumeela,  11  B.  L.  R.  ,375,  P.  C.(1872)  ; Mahabu  Bibi 
v.  Amnia,  10  Bom.  H.  C.  R.,  430  (1873)  ; Ranee  Khajooroonissa  v. 
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Mfrza  Salfoolla  Khan^  15  B.  L.  R.,  306,  P.  C.  ; 24  W.  R.  163, 
F.  C.  (1875). 

The  period  of  limitation  for  a suit  for  deferred  dower  is 
prescribed  by  Article  104  of  the  Schedule  II  of  the  Indian 
Limitation  Act  fXV  of  1877),  and  a suit  must  be  brought  within 
three  years  from  the  time  the  marriage  is  dissolved  by  death  or 
repudiation. 

See  Ameer-oon~Nissa  v.  Mooi^ad-ooii-Nissa^  6 M.  I.  A., 
211  (1855)  ; Janee  Khaniim  v.  Amatool  Fatima^  8 W.  R., 
51  (1867)  ; Makar  Ali  v.  Amani^  2 B.  L.  R.,  A.  C.,  306  ; 
Ahhasi  Begam  v.  Nanki  Begam,  I.  L.  R.,  18  All.,  206 
(1896). 

SECTION  II. THE  WIFe’s  RIGHT  OVER  THE  DOWER. 

(Arts.  74—80), 

Art.  74.  The  wife  acquires  a legal  right  over  her 
whole  dower  as  soon  as  the  marriage  is  validly  contracted, 
whether  the  husband  or  his  guardian  settled  the  amount 
in  the  contract,  whether  no  amount  was  agreed  upon, 
or  whether  there  was  a stipulation  that  no  dower  at  all 
should  be  paid. 


Notes. 

Hamilton’s  Hedayah,  Yol.  1,  Bk.  2,  Chap.  3,  p.  44  ; Zaidu- 
iiil-Ambani,  Yol.  1,  p.  107  ; Clavel,  Yol.  1,  p.  55. 

A wife’s  claim  for  the  full  amount  of  dower  discussed — Sahib 
Jan  Kkatoon  v.  Dianut  Beehee^  3 Sel.  Rep.,  S.  D.  A.,  16  (1820). 

According  to  Mahomedan  law,  the  simple  contract  of  money 
payment  in  lieu  of  dower  does  not  necessarily  give  the  wife  a 
lien  over  her  husband’s  property.  It  is  possible,  no  doubt,  in  any 
given  case,  that  the  terms  of  the  contract  may  be  such  as  to  give 
her  the  security  of  snecified  property  for  the  payment  of  the 
money — Mekran  v.  KiibiYan,  6 B.  L.  R.,  60,  per  Phear,  J.  (1870). 

A widow,  in  possession  of  her  husband’s  estate  and  holding 
over  until  payment  of  her  dower  against  the  heirs,  was  entitled 
to  hold  over  until  her  dower  was  paid — Wahidunnissa  v.  Shuhrat- 
tun,  6 B.  L.  R.,  54  ; 14  W.  R.,  239  (1870)  ; Woomatool  Fatima 
V.  Afeerunmu7inissa,  9 W.  R.,  318  (1868). 


Wife’s  right 
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When  a Mahomedan  widow,  was,  by  a decree  of  the  court, 
put  into  possession  of  the  property  of  her  husband,  in  order  to 
obtain  by  that  possession  payment  of  her  dower  ; and  she  during 
her  lifetime,  and  after  her  death,  her  heir,  had  continued  in 
possession  of  the  property  ever  since  that  time,  held  that  her 
husband’s  heir  was  entitled  to  an  account  of  the  mesne  profits 
received*  by  her  in  satisfaction  of  the  dower — Maliomed  Amee- 
noodeen  Khan  v.  Moozuffar  Hossein^  5 B.  L.  R.,  570  ; 14  W.  R., 
5,  P.  0.  (1870). 

See  Azizullah  Khan  v.  Ahmed  All  Khan,  1.  L.  R.,  7 All., 
353  (1885)  ; Amanat^un-Nissa  v.  Bashir-un-Nissa,  1.  L,  R.,  17 
All.  (1894)  ; Karimullah  w.  Amani  Begam,  I.  L*  R.,  17  AIL, 
93  (1895). 

Where  a Mahomedan  husband  made  a gift  of  immovable 
property  in  lieu  of  the  whole  dower  in  favour  of  his  wife,  such 
gift  was  held  valid  according  to  Mahomedan  law — Sahiba  Begum 
V.  Atchamma,  4 Mad.  H.  C.  R.,  115  (1868). 

Where  a Mahomedan  widow  has  a valid  claim  for  dower 
against  the  estate  of  her  late  husband,  she  cannot,  as  .against  • the 
legal  heirs,  take  possession  of  the  same,  but  must  bring  a regular 
suit — Bihee  Selamut  v.  Mowla  Buksh,  5 W.  R.,  194  (1866)  ; 
Kareem  Buksh  v.  Doolhin  Khoord,  15  W.  R.,  82^(1877 ). 

It  is  settled  by  several  decisions  that  the  Mahomedan 
widow’s  right  to  dower  against  the  estate  of  her  deceased  husband 
is,  generally  speaking,  simply  in  the  situation  of  a debt  which 
one,  like  any  other  creditor,  can  take  legal  measures  to  enforce 
against  such  property  of  her  husband  as  one  can  find  in  the 
hands  of  the  heirs  or  in  the  hands  of  any  other  persons,  provided 
these  have  taken  as  volunteers  or  with  notice  of  her  making  a 
specific  claim  against  that  property — Begum  v.  BooUe  Chund, 
20  W.  R.,  92,  per  Phear,  J.  (1873). 

A lien  for  dower  which  a Mahomedan  widow  may  obtain  on 
lands  of  her  husband  is  a purely  personal  right  and  does  not  survive 
to  her  heirs — Hadi  Ali  v.  Akbar  Ali,  I.  ti.*R.,  20  AIL,  262  (1898). 

A Mahomedan  widow  is  entitled  to  purchase  property  as 
her  own  with  money  given  to  her  by  her  husband  on  account  o£ 
dower — Nasoo  v.  Mahatal  Beebee,  4 W.  R.,  7 (1865). 

The  right  of  a Mahomedan  widow  to  dower  is  personal  to 
herself  and  does  not  pass  to  a purchaser  of  the  estate.  For 
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dower  stands  upon  no  higher  or  better  footing  than  any  other  debt 
due  from  her  deceased  husband  ; and,  except  where  there  is  a 
distinct  agreement  to  that  effect,  there  is  no  presumption  of  hy- 
pothecation of  his  estate  for  her  dower  to  be  drawn  from  the  mere 
circumstance  that  dower  is  due — Ali  Mahomed  Khan  v.  Azizullah 
Khan,  h L.  E.,  6 All,  50,  per  Straight,  C.  J.  (1883). 

Where  a widow’s  claim  for  unpaid  dower  constitutes  a debt 
payable  pari  passu  with  the  demands  of  other  creditors — Humeada 
V.  Budlun,  17  W.  R,  525,  P.  0.  (1872). 

Widow’s  possession  in  lieu  of  dowser — Alt  Bulcsh  v.  Kareem 
Beehee,  1 Sel.  Rep.,  S.  D.  A,  110  (1803)  ; Nuseehoonissa  v.  Syed 
Danush  Ali,  3 W.R.,  133  (1865)  ; Kummur-ool-Kissa  v.  Mohamed 
Ilussun,  1 Agra  H.  C.  R.,  287  (1866)  ; Mohamed  U ssud-oollah  v. 
Ghasheea  Beehee,  1 Agra  H.  C.  R.,  151  (1866)  ; Bunday  Ali  v. 
Chotee  Behee,  1 Agra  H.  C.  R,  273  (1866)  ; Azeeman  v.  Asghar 
Ali,  2 Agra  H.  C.  R,  167  (1867)  ; Glmfoorun  Behee  v.  Khwajeh 
Mustukedeh,  2 Agra  H.  C.  R.,  300  (1867)  ; Meeran  v.  Najeehun, 
2 Agra  H.  C.  R.,  335  (1867)  ; JDhun  Sing  v.  Ram  Sahai,  2 Agra 
H.  C.  R,  39  (1867)  ; Sayad  Umed  Ali  v.  Saffihan,  3 B.  L.  R, 
175  (1869)  ; Khyratun  v.  Amanee,  11  W.  R.,  212  (1869)  ; Mehran 
V.  Kuheeran,  13  W.  R,  49  (1870)  ; Boland  Khan  v.  Janee,  3 
N.-W.  P.,  319  (1870)  ; Bihee  Tajim  v.  Syud  Waited  Ali,  22  W. 
R.,  118  (1874). 

According  to  Mahomedan  law  marriage  presents  cannot  be 
counted  in  lieu  of  dower  without  the  wife’s  consent — Sheikh 
Uzeez  Oolla  v.  Ghufoor  Beehee,  2 Borr.  Bom.  S.  D.  A.,  284  (1822). 

A Mahomedan  widow  cannot  take  possession  of  the  real  estate 
of  her  husband  in  lieu  of  dower  without  the  consent  of  the  heirs — 
Wuzeerun  v.  Mahomed  Hossain,  5 Sel.  Rep.,  S.  D.  A.,  40  (1841). 

Nor  can  a Mahomedan  widow,  in  possession  in  lieu  of  dower, 
sell  any  portion  of  the  property.  She  cannot  give  a good  title  to 
any  portion  of  the  property,  inasmuch  as  her  position  is  only  that 
of  a widow  in  possession^  in  lieu  of  her  dower — Chuhi  v.  Shams- 
un-nisa  Bihi,  I.  L.  R.,  17  AIL,  19,  Edge,  C.  J.  (1894;. 

According  to  the  Punjab  Code  of  1854,  the  Court  was  entitled 
to  properly  exercise  its  discretion  in  making  an  equitable  division  of 
the  estate  of  a deceased  Mahomedan  between  the  widow  and  heirs 
and  to  award  the  widow  a fair  sum  of  the  dower — Mulkah  Do  Alum 
V.  Jehan  Kudr,  10  M.  I.  A.,  252  (1865). 


48 


INSTITUTES  OF  MUSSALMAN  LAW. 


Husband 
bound  to 
pay  the  full 
amount  of 
dower  sti- 
pulated. 


A Mahomedan  widow’s  claim  for  dower  is  not  a lien  on 
her  husband’s  property  such  as  is  obtained  by  a mortgage.  The 
Mahomedan  law  has  nowhere  placed  a claim  for  dower  as  high 
as  a mortgage,  but  has  ranked  it  on  a par  with  ordinary  debts — 
Ameer  Ammal  v.  Sankaranarayanan  Chetty^  1.  L.  H.,  25  Mad., 
658  (1901). 

Art.  75.  If  the  amount  of  the  dower  is  specified 
in  the  contract  at  ten  dirhems,  or  at  a lower  value 
than  this  amount,  the  husband  is  bound  to  pay  the  full 
ten  dirhemsc 

Should  the  husband  settle  in  the  contract  a dower 
larger  than  the  minimum,  he  is  obliged  to  discharge  it, 
however  large  it  may  be. 

Notes. 

Radd-ul-Muhtar  Vol.  2,  p.  356. 

Baiilie,  Bk.  1,  Chap.  7,  p.  93  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  p.  44  ; Zaidu-nil-Ambani,  Vol.,  1,  p.  108  ; 
Clavel,  Vol.  1,  p,  51. 

A Mahomedan  widow  was  entitled  to  the  whole  of  the  dower 
which  her  late  husband  agreed  to  give  her,  and  which  was  fished 
nob  in  reference  to  his  means  at  the  time  of  marriage,  but  to  the 
value  she  possessed  in  the  matrimonial  market,  that  value  being 
mainly  determined  by  the  local  position  and  traditions,  the  sur- 
roundings and  antecedents  of  her  family — Sugra  Bibi  v.  Mamma 
Bihi,  I.  L.  R.,  2 AIL,  573,  F.  B.  (1877). 

An  excess  of  dower,  though  improper,  is  not  prohibited  by 
Mahomedan  law.  The  amount  of  the  dower  is  recoverable  from 
the  real  and  personal  property  left  by  the  husband,  in  preference 
to  the  claims  of  heirs — Wujih-oon-Nisa  ^Klianum  v.  Husun  Ali, 
1 Sei.  Rep.,  S.  I).  A.,  356,  (1808.) 

See  Zakeri  Begum  v.  Sakina  Begum,  I.  L.  R.,  19  Cal.,  689, 
P.  C.  ; L.  R.,  19  I.  A.,  157  (1892.) 

See  Notes  to  Art.  70  ; The  Oudh  Laws  Act  (XVIIlof  1876), 

s.  5! 
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Art.  76.  Where  a marriage  takes  place  without 
the  amount  of  dower  being  settled  in  the  contract,  the 
wife  is  entitled  to  the  proper  dower. 

The  same  rule  applies  in  the  following  cases  : — 

(1) .  When  the  husband  or  his  guardian  has  settled 
as  dowser,  unlawful  things,  or  objects  or  animals,  without 
specifying  their  particular  kind  or  quality. 

(2) .  When  the  husband  has  stipulated  that  no 

dower  should  be  paid. 

(3) .  When  the  marriage  is  contracted  by  ex- 
chano’e.^ 

o 

(4) .  When  the  husband  in  lieu  of  dower  undertakes 
to  teach  his  wife  the  Koran, 

Notes. 

Durrul-Mukhtar,  Vol.  7,  pp.  1,  8,  9. 

•2aidu-nil-Ambani,  Vol.  1,  p.  108. 

The  Mahomedan  dower  being  the  consideration  paid  by  the 
bridegroom  for  the  marriage,  it  is  regulated  by  the  position  and 
dignity  of  the  bride,  especially  since  Mahomedan  men  often  con- 
tract most  unequal  marriages.  A customary  or  proper  dower  is 
made  out  by  showing  a custom  of  the  women  of  the  woman’s 
family  to  receive,  rather  than  of  the  men  of  the  husband’s  family 
to  pay,  a certain  dower — Shah  Nujumooddeen  Ahmed  v.  Beehee 
Hosseinee,  4 W.  R.,  110  (1865). 

See  Taufik-un-nissa  v.  Ghulam  Kambar  1.  L.  R.,  1 AIL,  506 
(1877).  » 

Art.  77.  The  proper  dower  of  a woman,  is  deter- 
mined by  the  amount  of  dower,  which  has  been  paid 
to  a woman  who  is  her  equal  and  belongs  to  her 
father’s  famil}^.  The  dower  which  has  been  given  to  her 
full-sister  or  half-sister  by  the  father,  to  her  paternal 
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How  the 
wife’s  proper 
dower  is  to 
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mined. 


* See  Art.  72. 
AR,  IML 


* See  Art.  15. 
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aunt,  or  to  the  daughters  of  her  paternal  uncle,  may  be 
taken  as  a means  of  comparison,  but  not  the  dower 
settled  upon  her  mother  or  maternal  aunt,  if  they  do  not 
belong  to  the  same  family  as  her  father. 

On  making  the  comparison,  due  regard  must  be 
paid  to  the  woman's  age  at  the  time  of  the  marriage 
contract,  her  beauty,  the  fortune  she  possesses,  the 
country  in  which  she  lives,  the  intelligence  with  which 
she  is  endowed,  the  times  in  which  she  lives,  her  piety, 
her  virtue,  the  fact  of  her  being  a virgin  or  not,  her 
training  and  education,  taking  into  account  also  the  fact 
of  her  having  borne  a child  or  not,  and  the  condition 
of  her  husband. 

If  in  her  father’s  family  a woman  excels  the  others, 
in  respect  of  all  or  some  of  these  qualities,  a woman 
of  some  family  equal  to  that  of  the  father,  may  be  taken 
for  comparison. 

The  declaration  of  two  irreproachable  male  wit- 
nesses, or  that  of  one  male  and  two  female  witnesses, 
of  recognised  integrity,  is  necessary  foi  determination 
of  the  proper  dower. 

In  default  of  irreproachable  witnesses  or  of  women 
fulfilling  the  necessary  conditions,  the  sworn  declaration 
of  the  husband  may  be  received. 

c. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  pp.  10-11. 

Baillie,  Bk.  1,  Chap.  7,  pp.  93,94  ; Hamilton’s  fledayah, 
Vol.  1,  Bk.  2,  Chap.  3,  pp.  45,  47,  51  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  110  ; Clavel,  Vol.  1,  p.  49.  c 

Art.  78.  If  no  dower  has  been  settled,  the  woman 
is  entitled,  after  solemnization  of  marriage,  to  insist 
upon  her  husband  fixing  the  dower  before  consumma- 
tion of  the  marriage. 
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In  case  of  refusal,  the  judge,  on  the  wife’s  requi- 
sition and  after  a summons  to  the  husband,  shall  decree 
the  amount  of  dower  taking  the  proper  dower  as  a 
basis,  in  accordance  with  the  procedure  laid  down  in  the 
foregoing  Article. 

The  husband  becomes,  responsible  for  the  dower, 
fixed  after  marriage  by  mutual  agreement  or  by  judicial 
-decree. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  358,  365. 

Baillie,  Bk.  1,  Chap.  7,  p.  95  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  pp.  53,  54  ; Zaidu-nil-Ambani,  Vol.  1,  p.  112  ; 
Clave],  Vol.  1,  p.  53. 

Where  there  was  no  deed  of  dower,  it  was  held  that  the 
widow  was  entitled  to  her  proper  dower  having  regard  to  her 
Tank  and  circumstances  of  her  family — Uzeez-oo-Nisa  v.  Culuh 
AU,  3 Sel,  Rep.,  S.  D.  A.,  428,  (1824). 

In  order  to  support  a claim  for  dower,  very  satisfactory 
evidence  was  absolutely  indispensable — HuseenaY.  Hiismutoonissa, 
1 W.  R.,  495  (1867). 

Art.  79.  After  solemnization  of  the  marriasre  the 

O 

husband,  as  also  his  father  or  paternal  grandfather,  may 
make  additions  to  the  stipulated  dower,  and  the  husband 
shall  be  bound  to  discharge  such  additions,  provided 
that  the  wife  or  her  guardian  is  aware  of  the  amount  of 
such  additions  and  accepts  them  before  dissolution  of 
the  marriage. 

r 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  365. 

Baillie  Bk.  1,  Chap.  7,  p.  Ill  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  45  ; Zaidu-nil-Ambani, Vol.  1,  p.  113. 

See  Sale’s  Koran,  Chap.  IV,  p.  63. 
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Adult  v/ife 
can  remit 
dower  in  her 
husband’s 
favour,  but 
father  can- 
not do  so  in 
respect  of 
his  minor 
daughter. 


Art.  80.  An  adult  wife  of  sound  mind,  may  volun- 
tarily remit  in  her  husband’s  favour,  the  whole  or  part 
of  the  stipulated  dower. 

In  no  case  can  a father  remit  a part  of  the  dower 
settled  on  his  minor  daughter,  nor  can  he  do  so  in  the 
case  of  his  adult  daughter  without  obtaining  her  formal, 
consent, - 


Notes. 

Radd-ul- Muhtar,  Vol.  2,  p.  366. 

Baillie,  Bk.  1,  Chap.  7,  pp.  112,  119,  121  ; Hamilton’s 
Hedayah,  Vol.  1,  Bk.  2,  Chap,  o,  p.  45  ; Zaidii-nil  Ambani, 
Vol.  1,  p.  114  ; Clavel,  Vol.  1,  p.  67. 

A Mahomedan  wife  can  remit  her  claim  to  dower — Alimud 
Ollah  V.  Ftieza  Beehee^  1 Sel.  Rep.,  S.  D.  A.,  381  (1809)  ; Beehee 
Munivan  v.  Nusrut  Ali,  1 Sel.  Rep.,  S.  D.  A.,  86  (1803). 

Where  a Mahomedan  widow  assented  to  a person,  taking  a 
legacy,  under  her  husband’s  will,  without  putting  forward  her  claim 
to  dower,  held,  that  such  assent  operated  as  a waiver  of  her  claim 
— Rezza  Hossein  v.  Ifatoonnissa^  2 Hay’s  Rep.,  564  (1863). 

c 

c 

SECTION  III. — CIRCUMSTANCES  PERFECTING  THE  WIFE’s  RIGHT 
TO  THE  FULL  DOWER,  AND  THOSE  CAUSING  HER  TO  FOR- 
FEIT THE  HALF  OR  THE  WHOLE  OF  THE  DOWER. 


(Arts.  81—90.) 

Where  full  Art.  81.  The  full  amount  of  stipulated  dower 

and  payable!  becomes  due  and  payable  in  the  following  three  cases  : — 

1.  On  the  consummation  of  marriage,  consequent 
upon  a valid  or  invalid  marriage  or  a semblance  of  right. 

2.  On  the  valid  retirement,  < consequent  upon  a 
valid  marriage. 

3.  On  the  death  of  either  husband  or  wife,  even 
before  consummation  of  the  marriage. 

In  a valid  marriage  the  wife  is  entitled  to  any 
additions  made  to  the  dower.  In  a marriage  invalid 
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by  reason  of  cohabitation  by  mistake,  or  where  no 
dower  at  all  is  fixed,  or  where  the  wife  leaves  its 
fixation  to  the  husband,  or  where  the  husband  has  settled 
unlawful  objects  by  way  of  dower,  the  wife  is  entitled  to 
her  full  proper  dower. 

After  the  wife’s  right  over  the  whole  dower  has 
been  perfected  by  one  of  the  above  specified  circum- 
stances, she  does  not  forfeit  such  right  even  when  she 
herself  is  the  cause  of  the  dissolution  of  the  marriage, 
unless  she  renounces  her  claim  in  favour  of  her  husband. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  358,  365,  379. 

Baillie,  Bk.  1,  Chap.  7,  pp.  96,  101  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  p.  81  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  116. 

Art.  82.  The  valid  retirement  which  constitutes 
a legal  presumption  of  the  consummation  of  marriage,  and 
perfects  the' wife’s  right  over  the  whole  dower,  is  that 
in  which  the  husband  and  wife  are  alone  together  in  a 
secluded  place,  in  which  nobody  can  overlook  them 
without  their  knowledge,  and  where  the  husband  is  free 
to  have  connection  with  his  wife  without  let  or  hinder- 
■ ance. , 

Notes. 

Sharh-i-Vikaya,  Vol.  2,  p.  36. 

Baillie,  Bk.  1,  Chap.  7,  pp.  98 — 100  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  119  ; Clavel,  Vol.  1,  p.  55. 


Art.  83,  Where  a marriage  is  valid,  a valid  retire- 
ment is  equivalent  to  consummation,  and  produces  the 
same  effect,  in  that  it  renders  payment  of  the  dower  in 
full  binding  upon  the  husband  even  though  he  is 


What  consti- 
tutes valid 
retirement. 


Legal  effect 
of  valid 
retirement. 


54 


INSTITUTES  OF  MUSSALMAN  LAW. 


Where  a 
wife,  repu- 
diated before 
consumma- 
tion, is  enti- 
tled to  half 
of  the  dower 
and  any  in- 
crease to  the 
dower. 


impotent.  It  is  sufficient  to  establish  the  legitimacy  of 
the  children  born  to  the  wife  with  whom  the  retirement 
took  place,  and  it  obliges  the  husband  to  maintain  her, 
and  provide  her  with  the  necessary  clothing  and  lodging. 
It  also  entails  the  prohibition  to  marry  her  sister  or  four 
other  women  while  she  is  observing  Iddat} 

Notes. 

Eadd-ul-Muhtar,  Vol.  2,  pp.  69,  70,  366,  370,  371. 
Bailiie,  Bk.  1,  Chap.  7,  p.  101  ; Zaidu-nil-Ambani,  Vol.  1,. 

p.  121. 


Art.  84.  When,  after  a valid  marriage,  a wife  is 
repudiated^  before  actual  or  presumed  consummation,  she 
is  only  entitled  to  one  half  of  the  stipulated  dower.  Un- 
less the  wife  has  received  the  dower,  the  second  half 
goes  back  to  the  husband  without  the  wife’s  consent,  or 
the  need  of  a judicial  decree,  and  the  wife  is  entitled  to 
only  one  half  of  any  increase  in  the  original  dower, 
whether  such  increase  occurred  before  or  after  repudiation. 

Where  the  wife  has  received  the  whole  dower,  she 
must  restore  one  half  of  it,  but  this  half  does  not  be- 
come the  husband’s  property  until  the  wife  has  con- 
sented, or  there  has  been  a judicial  decree,  nor  can  the 
husband  validly  dispose  of  it  before  such  consent  or 
decree  ; the  wife,  on  the  other  hand,  can  dispose  of  the 
dower  by  any  lawful  means. 


If  there  are  increases  in  the  dower,  whether  before 
or  after  repudiation,  but  before  the  decree,  they 
belong  exclusively  to  the  wife,  and  ^she  is  only  bound 
to  restore  one  half  of  the  original  dower,  having  regard 
to  the  time  at  which  it  was  paid  to  her. 

The  wife  repudiated  before  actual  or  presumed  con- 
summation of  marriage,  is  not  entitled  to  any  additions 


’ See  Art.  310. 


» See  Art.  217. 
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to  the  dower  made  by  a subsequent  act,  not  even  the 
half. 

jf> 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  359,  360,  365,  366. 

Baillie,  Bk.  1,  Chap.  7,  p.  96  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  44  ; Zaidu-nil-Ambani,  Vol.  1,  p.  123. 

See  Sale’s  Koran,  Chap.  II,  p.’28. 

When  consummation  of  marriage  cannot  be  presumed,  only 
half  the  dower  is  claimable  of  the  husband — Abdul  Karim  v. 
Fazelat-un-nissa^  5 Sel.  Hep.,  S.D.A.,  92  (1830). 

Art.  85.  In  the  case  referred  to  in  the  preceding 
Article,  the  wife  would  only  be  entitled  to  the  stipu- 
lated dower,  provided  the  marriage  is  dissolved  by  repu- 
diation before  consummation,  and  where  the  husband  is 
in  fault  as  in  the  case  where  he  makes  an  imprecation,^ 
or  where  the  marriage  is  cancelled  by  reason  of  his 
impotency,^  apostasy,^  or  refusal  to  embrace  Islam^  after 
the  wife  has  been  converted  to  that  faith. 

But  if  the  marriage  is  dissolved  before  its  consum- 
mation by  the  fault  of  the  wife  as  would  be  the  case  where 
she  abjures  Islam,  or,  being  neither  a Christian  nor  a 
Jewess,  refuses  to  embrace  Islam  after  her  husband  has 
done  so,  she  loses  all  right  to  the  second  half  of  the 
stipulated  dower,  and  if  this  second  half  has  been  paid  to 
her,  she  is  bound  to  restore  it. 

L 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  364  ; Fath-ul-Kadir, 
Vol.  2,  p.  80. 

Baillie,  Bk.  1,  Cbap.  7,  p.  96  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  45  ; Zaidu-nil-Ambani,  Vol.  1,  p.  128. 


Where  she 
is  entitled 
to  stipulated 
dower. 


* Lian,  See  Art.  335. 

* See  Art.  298. 


* See  Art.  303. 

* See  Art.  120. 
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Where  wife 
io  lieu  of 
dower  is 
entitled  to 
Mutah  or 
present. 


Where  valid 
retirement 
Qoes  not 
amount  to 
consumma- 
tion of 
marriage. 


Art.  86.  When  repudiation,  precedes  actual  or 
presumed  consummation,  the  wife  married  without  any 
fixed  dower  is  entitled  neither  to  half  of  the  proper  dower, 
nor  to  the  half  of  any  dower  settled  upon  her  after  mar- 
riage. 

Thus,  when  no  dower  has  been  settled  by  the 
husband,  or  when  unlawful  objects  have  been  settled  as 
dower, ^ and  the  wife  consequently  becomes  entitled  to 
her  proper  dower,^  or  when  the  dower  has  been  settled 
after  the  marriage  contract,  in  all  these  cases,  the 
husband,  when  he  repudiates  his  wife  before  actual 
or  presumed  consummation  of  marriage,  is  liable  for 
nothing  beyond  Mutah?  or  the  present  consisting  of 
clothes.  Moreover  if  the  dissolution  of  marraige  is 
brought  about  by  her  own  fault,  the  wife  loses  her 
rio'ht  even  to  Mutah. 

o 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  363. 

Baillie,  Bk.  1,  Chap.  7,  p.  96  ; Zaidu-nil-Abmani,  Yol.  1, 
p.  131.  ' ^ 

See  Sale’s  Koran,  Chap.  II,  p.  28- 

Art.  87.  Where  the  marriage  is  void  and  is  dis- 
solved before  consummation,  a valid  retirement  would 
not  be  equivalent  to  consummation,  nor  entitle  the  wife 
to  half  the  dower. 

Thus,  in  the  event  of  judicial  or  voluntary  separa- 
tion of  the  married  parties  before  actual  consummation, 
the  wife  can  claim  no  part  of  the  dower  even  if  there 
has  been  a valid  retirement.^ 

Where  a marriage  is  cancelled  after  consummation, 
the  wife  is  entitled  to  whichever  is  the  lower  of  the 
stipulated  or  proper  dower,  and  in  default  of  any 


* See  Art.  72. 
» See  Art.  77. 


• See  Art.  90. 

* See  Art.  82. 
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stipulated  dower,  to  the  proper  dower,  however  large  it 
may  be. 

^ Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  379,  380,  382 ; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  40. 

Hamilton’s  Hodayah,  Vol.  1,  Bk.  2,  Chap.  3,  p.  52  ; Zaidii- 
nil-Ambani,  Vol.  1,  p.  132  ; Clavel,  Vol.  1,  p.  55. 

Art.  88.  When  a minor  marries  without  the 
consent  of  his  guardian,  and  the  latter  disapproves  of 
and  cancels  the  marriage,  the  wife  is  entitled  to  neither 
dower  nor  Mutah. 

Notes. 

Raddml-Muhtar,  Vol.  2,  p.  400. 

Zaidu-nil"Ambani,  Vol.  1,  p.  133. 

Where  a minor  was  married  in  the  absence  of  the  guardian 
and  the  dower  was  fixed  without  the  latter’s  consent,  and  on  the 
minor  attaining  majority,  he  did  not  acknowledge  the  amount, 
held  that  the  wife  was  not  entitled  to  the  amount  of  dower  so 
fixed — Kureemoonissa  v.  Rulieem  AU,  2 Sel.  Hep.,  S.  D.  A.,  29^ 
(1817). 

Art.  89.  When  a woman  is  married  by  her 
guardian,  other  than  her  father  or  grandfather,  to  a 
husband  who  is  her  equaP  and  who  provides  dower 
equivalent  to  her  proper  dower, ^ and  on  attaining 
puberty  she  protests  against  the  contract  before  actual 
or  presumed  consummation,  and  demands  annulment 
of  the  marriage,  she  also  loses  her  right  to  dower  or 
Alutah. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  330,  331;  Bahrr-ul- 
Rayek,  Vol.  3,  pp.  130-158. 

Zaidu-nil-Ambani,  Vol.  1,  p.  128  ; Clavel,  Vol.  1, 
pp.  60,  119. 


’ See  Art.  62. 


• See  Art.  77. 


Where 
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dower. 
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90.  Mutah,  or  the  present  consisting  of 
Mutah  con-  clothes  which  is  given  to  the  wife,  who  is  repudiated  and 
how  payable,  not  entitled  to  half  the  dower,  must  be  fixed  according  to 
local  custom,  due  regard  being  paid  to  the  clothes  that 
women  generally  wear  when  going  out,  and  to  the 
respective  conditions  of  husband  and  wife. 

Mutah  can  be  paid  in  money,  the  value  in  no  case 
to  exceed  half  the  proper  dower,  however  rich  the 
husband  may  be,  nor  to  fall  below  fi  ve  dirhems  if  the 
husband  is  poor. 

The  wife  who  has  a stipulated  dower  and  is  repudiated^ 
before  the  marriage  is  consummated,  and  the  woman 
who  becomes  a widow,  are  not  entitled  to  Mutah.  A& 
regards  the  wife  repudiated  after  consummation  of  the 
marriage,  it  is  praiseworthy  not  to  deprive  her  of 
Mutah,  even  when  she  has  a stipulated  dower. 

Notes. 

Radd-ul-Muhtar,  Yol.  2,  pp.  364,  365. 

Baillie,  Bk.  1,  Chap.  7,  pp.  97,  98  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  p.  45  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  133. 


SECTION  IV.  — CONDITIONS  IN  THE  SETTLEMENT  OF  DOWER 


(Arts.  91—94.) 


Husband  is 
bound  to 
carry  out 
conditions 
in  the 
dower. 


Art.  91.  The  husband  who  settles  upon  his  wife 
a dower  less  than  the  proper  dower,  at  the  same  time 
undertaking  to  procure  for  her  an  equivalent  compen- 
sation by  way  of  meeting  the  difference,  needs  only 
pay  the  dower  agreed  upon  provided  he  fulfils  his 
undertaking. 

In  case  of  non-performance,  he  must  pay  the  proper 
dower^,  so  long  as  the  use  of  the  objects  promised  is 


’ See  Art.  86. 


« See  Art.  77. 
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lawfuP.  But  if  their  use  is  unlawful,  the  husband's 
undertaking  becomes  void,  and  he  is  only  liable  for  the 
dower  agreed  upon,  without  being  bound  to  pay  the 
difference  between  that  and  the  proper  dower.^ 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  374. 

Baillie,  Bk.  1,  Chap.  7,  p.  104  ; Hamilton’s  Hedayah, 

Vol.  1,  Bk.  2,  Chap.  3,  p.  49  ; Zaidu-nil-Ambani,  Vol.  1,  p.  135. 

Art.  92.  Where  a man  marries  a woman,  and  of 

dower  where 

upon  the  condition  that  she  is  a virgin  provides  a dower  wife’s  virgi- 
higher  than  the  proper  dower, ^ he  is  only  bound  to  pay  latJd^  for!^'^ 
the  proper  dower,  if  it  is  proved  that  she  does  not  comply 
with  the  condition  of  virginity. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  375. 

Baillie,  Bk.  1,  Chap.  7,  p.  104  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  137. 


Art.  93.  Where  a husband  settles  upon  a woman  Where 

. ^ beauty  is 

two  different  amounts  of  dower,  undertaking  to  pay  the  stipulated 
higher  amount  on  condition  that  she  possesses  certain 
physical  qualities,  and  the  lower  amount  in  the  event  of 
her  not  possessing  the  same,  he  is  bound  to  pay  the 
higher  or  lower  amount  in  accordance  with  the  manner 
in  which  she  fulfils  the  required  conditions. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  375. 

Baillie,  Bk.  1,  Chap.  7,  p.  104  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  138. 


' See  Art.  72. 


* See  Art.  77. 
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Art.  94.  Where  a man  makes  virginity  a condition 
of  his  union  with  a woman,  and  finds  that  she  is  not  a 
virgin,  he  is  none  the  less  bound  to  pay  the  whole  dower 
stipulated  in  the  contract,  and  where  there  is  no  dower 
stipulated,  he  must  pay  the  full  proper  dower^  which 
cannot  be  reduced  by  reason  of  the  absence  of  virginity. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  362,  363. 

Baillie,  Bk.  1,  Chap.  7,  p.  104  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  137. 

SECTION  V.  PAYMENT  OF  DOWER.  THE  WIFe’s  RIGHT 
OVER  THE  DOWER. 

(Arts.  95—99.) 

Art.  95.  The  father,  grandfather,  executor  or 
judge  may  receive  payment  of  the  dower  on  behalf  of  a 
minor,  virgin  or  otherwise  placed  under  their  guardian- 
ship and  may  give  a valid  receipt  in  respect  of  the  same. 
Such  receipt  releases  the  husband  from  liability,  the 
wife  on  attaining  puberty  having  no  claim  against  him . 

The  adult  wife  herself  takes  possession  of  her 
dower ; if  she  is  not  a virgin,  no  guardian  can  realise  it 
for  her  without  her  express  authority ; nor  can  he 
receive  it  in  the  case  where  she  is  a virgin  and  forbids 
its  payment.  If,  however,  the  adult  virgin  does  not 
forbid  it,  the  guardian  may  validly  receive  the  dower 
on  her  behalf. 

Notes.  ' 

Radd-ul-Muhtar,  Vol.  2,  p.  400. 

Baillie,  Bk.  1,  Chap.  7,  p.  129  ; Zaidu-nihAmbani,  Vol.  1, 
p.  139  ; Clavel,  Vol.  1,  pp.  66,  67.  c c' 

Art.  96.  No  other  guardians,  including  the  mother 
except  in  their  capacity  of  executors,  have  a right  to 
receive  payment  of  dower  on  behalf  of  a minor.  Thus 


See  Art.  78. 
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when  the  mother  is  executrix  and  as  such  receives  the 
dower  of  her  minor  daughter,  the  latter  on  attaining 
puberty  must  sue  her  mother,  and  not  her  husband ; but 
if  the  mother,  not  being  an  executrix,  receives  payment 
of  the  dower,  her  daughter  on  attaining  puberty,  must 
proceed  against  the  husband,  whose  remedy  would  be 
against  the  mother. 

This  rule  applies  to  guardians  other  than  those 
mentioned  in  the  preceding  Article. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  400. 

Baillie,  Bk.  1,  Chap.  7,  p.  129  ; Zaidii-nil-Ambani,  Vol,  1, 
p.  140  ; Clavel,  Vol.  1,  pp.  66,  67. 

Art.  97.  The  dower  is  the  sole  property  of  the 
wife  ; if  she  has  attained  puberty  she  can  dispose  of  it 
in  all  cases. 

Without  the  consent  of  her  husband,  her  father, 
her  grandfather,  or  the  executor,  she  can  alienate  it, 
pledge  it,  let  it  out  by  way  of  loan  or  on  hire,  and  can 
make  a free  gift  of  it  to  her  husband,  to  her  relations,  or 
to  third  parties. 

Notes. 

Bahrr-ul-Kayek,  Vol.  3,  p.  161. 

Zaidu-nil-Ambani,  Vol.  1,  p.  148. 

When  a Mahomedan  widow  realised  the  full  amount  of  her 
dower  from  the  profits  of  the  estate  in  her  possession,  for  twenty 
years,  held,  that  the  estate  became  her  actual  property — Saliihjan 
Khatoon  v.  Dianiit  Beehee,  3 Sel.  Rep.,  S.  D.  A.,  16  (1820). 

See  Shaikh  Nasoo  mv.  Mahatah  Beebee,  4 W.  R.,  7 (1865)  ; 
Married  Women’s  Property  Act  (III  of  1874). 

Art.  98.  Where  wife  has  received  her  dower  in 
full  and  makes  a gift  of  the  whole  or  a part  of  it  to  her 
husband,  and  the  marriage  is  dissolved  by  repudiation 
before  consummation,  the  husband  is  entitled  to  claim 


Dower  is  then 
wife’s  sole 
property. 


lu  case  of 
gift  of 
dower  by 
wife,  hus- 
band is  en- 
titled to  half 
the  dower. 


62 


INSTITUTES  OF  MUSSALMAN  LAW. 


half  of  the  dower.  The  wife  is  bound  to  return  the  half 
even  when  she  has  made  a gift  of  the  dower  to  a 
stranger,  who,  acting  under  her  authority,  has  received 
it  from  the  husband  or  his  surety. 

Where  the  wife,  before  receiving  her  dower, 
makes  a gift  to  her  husband  of  the  whole  amount  or  of 
the  deferred  portion,  the  husband  has  no  claim  against 
her. 

Where  the  wife  makes  a gift  to  her  husband  of  the 
whole  or  of  half  the  dower,  the  husband,  if  the  marriage 
is  dissolved  before  consummation,  cannot  compel  her  to 
restore  the  half. 

In  no  case  can  a father  make  a gift  of  a part  of  the 
dower  settled  on  his  minor  daughter. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  31. 

Baillie,  Chap.  7,  pp.  119,  121  ; Hamilton’s  Hedayah,  Vol  1, 
Bk.  2,  Chap,  o,  p.  49  ; Zaidu-nil-Ambani,  Vol.  1,  p.  143. 


Wife  cannot 
be  forced  to 
relinquish 
her  dower  in 
favour  of 
her  husband, 
guardian  or 
relations. 


Art.  99.  A wife  cannot  be  compelled  to  relin- 
quish a part  of  the  dower  in  favour  of  her  husband,  her 
pfuardian  or  even  her  relations. 

o 

Should  the  wife  die  before  receiving  the  whole  of  her 
dower,  her  heirs  are  entitled  to  demand  from  her 


husband  or  his  heirs,  the  balance  due  after  deducting 
the  share  devolving  upon  the  husband  from  the  wife’s 
estate,  if  she  died  before  him. 


Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  161. 

Zaidu-nil-Ambani,  Vol.  1,  p.  148. 

Where  a suit  for  dower  was  brought  by  the  heir  of  a Maho- 
medan  widow,  and  while  it  was  pending,  the  heirs  ol  the  deceased 
husband  of  the  widow  mortgaged  the  property  which  had  belonged 
to  the  deceased  husband  in  his  lifetime,  held,  that  the  heirs  of 
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the  widow  could  only  execute  the  decree  which  they  got 
against  the  assets  of  the  husband  which  the  heirs  of  the  husband 
had  in  their  possession — Yasin  Khan  v.  Yar  Kkan^  I.  L.  R., 
19  AIL,  504  (1897). 

See  Bazayet  Bossein  v.  Booli  Chand,  1,  L.  R.,  4 Cal.,  402,  P.  C. 
(1878)  ; AU  Mahomed  v.  Azizullah,  1.  L*  R.,  AIL,  50  (1883)  ; 
Hadi  AU  V.  Akbar  Ali,  1.  L.  R.,  20  AIL,  262  (1898)  ; Ghulam 
AU  V.  Sayir-UUJSUssa^  I.  L.  R.,  23  AIL,  432  (1901)  ; Bholanath 

V.  Maqhul-un-JYisa,  1.  L.  R.,  26  AIL,  28  (1903)  ; Bam  Baksli  v. 
Mughlani  Klianan^  L L.  R.,  26  AIL,  266  (1903). 

The  heirs  of  a widow  are  entitled  according  to  Mahomedan 
law  to  demand  her  dower  from  her  husband’s  heirs — Whahid- 
Un-Nissa  v.  Shubrattun,  6 R.  L.  R.,  54  (1870). 

See  Gholam  Husun  AU  v.  Zeinub  Beebee^  1 Sel,  Rep.,  S. 
D.  A.  63  (1801)  ; AU  Buksh  v.  Kaim  Beebee^  1 Sel.  Rep.,  S. 
A.  D.,  llO  (1804)  ; Wnzeerun  Beebee  v.  Hossan  Khan^  S.  D.  A., 
Ben.,  841  (1856)  ; Janee  Khanum  v.  Amatool  Fatima  Khanum^  8 

W.  R.,  53  (1867). 

SECTION  VI. — SURETYSHIP  IN  DOWER.  LOSS  AND  CON- 
SUMPTION OF  DOWER.  wife’s  CLAIM  TO  DOWER. 

(Arts.  100—103.) 

Art.  100.  The  guardian  of  the  husband  or  of  the 
wife  whether  minor  or  adult,  can,  when  in  good  health, 
become  surety  for  the  dower  that  the  husband  has 
settled  on  her,  provided  the  suretyship  is  approved  by 
the  wife  herself  or  by  her  guardian,  if  she  is  a minor. 
But  the  guardian  during  his  death-bed  illness,  cannot 
become  surety  for  the  payment  of  the  dower,  if  either 
the  wife  or  the  husband  is  his  heir.  Even  when  they 
are  not  his  heirs,  he  can  only  stand  surety  to  the  extent 
of  a third  of  his  propej^ty. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  386,  387. 

Baillie,  Chap.  7,  p.  141,  Hamilton’s  Hedayah,  Vol.  1,  Bk.  2, 
Chap.  3,  p.  54  ; Zaidu-nil-Ambani,  Vol.  1,  p.  149  ; Clavel,  Vol.  1. 
p.  70. 


Where  guar- 
dian of 
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dower. 
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Where 
surety  has 
been  given 
for  dower, 
wife  can 
claim  from 
either  hus- 
band or 
surety. 


W h e r e 
father  is 
liable  for 
dower  in 
respect  of 
his  minor 
son  desti- 
tute of 
means. 


Art.  101.  The  wife  for  whose  dower  surety  is 
given,  may  claim  its  payment  either  from  the  husband 
when  he  attains  majority,  or  from  the  surety,  even  though 
the  latter  should  be  her  own  guardian.  The  surety  who 
makes  payment  for  a dower  that  he  guaranteed,  has  no 
claim  against  the  husband,  unless  the  guarantee  was 
given,  with  the  latter’s  authority. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  387. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  2,  Chap.  3,  p.  401 ; Zaidii- 
nil-Ambani,  Vol.  1,  p.  152  ; Clavel,  Vol.  1,  p.  71. 

See  Sections  128,  140,  145  of  the  Indian  Contract  Act 
(IX  of  1872). 

Art.  102.  The  father  who  has  given  his  minor  son, 
destitute  of  means  in  marriage,  is  not  personally  bound  to 
pay  the  dower  unless  he  becomes  surety  for  its  payment. 

Where  the  father  pays  the  dower  for  which  he  is 
surety,  he  cannot  claim  its  recovery  from  such  minor, 
unless  at  the  time  payment  was  made,  he  declared  before 
witnesses  that  he  intended  to  make  such  claim. 

Should  a father  become  surety  for  dower  on  behalf 
of  his  minor  son,  and  die  before  discharging  it,  the  son’s 
wife  may  sue  his  estate  for  payment.  In  this  case  the 
heirs  may  recover  such  payment  from  the  minor  son  s 
share  in  the  father’s  estate. 

A father,  as  guardian,  may  dispose  of  the  property 
of  his  minor  children,  and  so,  when  a minor  has  property 
of  his  own,  the  father  can  be  compelled  to  pay  the  dower 
out  of  such  property,  even  when,  l\p  has  not  guaranteed 
its  payment. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  386,  387, 

Baillie,  Chap.  7,  p.  140  ; Zaidu-nil-Ambani,  Vol.  1, 
p.l53. 
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Art.  103.  Where  the  property  of  which  the  dower 
consists  is  specified,  and  happens  to  perish  while  in  the 
husband’s  possession,  or  is  consumed  by  him  before 
delivery  to  the  wife,  or  if  a third  party  establishes  a right 
to  it  after  it  has  been  delivered  to  her,  she  can  compel 
her  husband  to  deliver  to  her  things  of  a like  nature,  or 
their  value  if  they  do  not  exist. 

Notes. 

Fatawa-i-Alarngiri,  Vol.  2,  p.  31. 

Baillie,  Chap.'  7,  p.  119  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  15.5. 


SECTION  VII. — DISPUTES  RELATING  TO  DOWER. 

(Arts.  104—111.) 

Art  104.  After  a wife  has  surrendered  herself  to 
her  husband,  the  fact  of  the  marriage  being  consummated 
implies  that  the  prompt  portion  of  the  dower  has  been 
paid,  and  should  the  wife  declare  that  no  payment  at  all 
has  been  made,  her  claim  to  the  amount  would  not  be 
admissible.  If  however,  she  declares  that  a part  of  the 
prompt  doweF  was  paid,  her  claim  to  the  balance  would 
hold  good. 

This  rule  would  not  apply  to  localities,  where  it 
is  an  established  custom  that  the  husband  does  not 
advance  any  portion  of  the  dower,  until  after  consum- 
mation of  the  marriage. 


Notes. 

Radd-ul-]\^uhtar,  Vol.  2,  p.  393. 

Baillie,  Chap.  7,  p.  124  ; Hamilton’s  Hedayah,  Vol.  1,  Bk.  2, 
Chap.  3,  p.  54  ; Zaidu-nil-Ambani,  Vol.  1,  p.  158. 

See  Notes  to  Art.  213. 


See  Art. 


78. 
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of  dower 
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Where  there 
is  a dispute 
as  to  dower. 


Where  wife 
is  entitled  to 
proper 
dower. 


Art.  105.  Where  a dispute  arises  between  the 
husband  and  wife  as  to  dower,  one  party  claiming  that  it 
has  been  fixed  though  unable  to  prove  it,  while  the  other 
party  denies  that  the  dower  has  been  fixed,  the  latter 
shall  be  called  upon  to  make  the  denial  upon  oath,  and 
in  case  of  refusal  the  judge  shall  decide  against  the 
party  refusing.  If  the  oath  is  taken,  and  it  is  the  wife 
who  contends  that  the  dower  was  fixed,  the  proper  dower ^ 
shall  be  decreed,  provided  the  amount  does  not  exceed 
that  which  is  claimed  by  her.  If  it  is  the  husband  who 
maintains  that  the  dower  was  fixed,  the  amount  of 
proper  dower  shall  not  be  decreed  below  that  which  is 
stated  by  him.  Where  the  dispute  arises  after  repudia- 
tion but  before  consummation,  Mutah?  instead  of  proper 
dower,  is  due. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  391,  392. 

Baillie,  Bk.  1,  Chap.  7,  p.  132  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  55  ; ^aidu-nil-Ambani,  VoL  1,  p.  158. 

See  Sections  8 and  12  of  the  Indian  Oatho  (X  of  1873.) 

Art.  106.  Where  there  is  a dispute  between 
husband  and  wife  as  to  the  amount  of  dower  agreed  upon, 
the  amount  of  proper  dower  is  to  be  taken  as  a basis 
of  settlement : whether  the  dispute  takes  place  during 
the  subsistence  of  the  marriage  before  or  after  its'consum- 
mation,  or  whether  it  arises  after  the  dissolution  of  a 
marriage  that  has  been  consummated. 

Should  the  amount  of  proper  dower  be  equal  to 
or  higher  than  that  claimed  by,  the  wife,  her  sworn 
declaration  shall  be  accepted,  uhless  the  husband  can 
adduce  proof  to  the  contrary.  Should  it  be  equal  to 
or  lower  than  that  stated  by  the  husband,  his  declaration 
on  oath  shall  hold  good  in  default  of  proof  by  the  wife. 


* See  Arts.  78. 


* See  Art.  90. 
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Where  neither  claim  is  based  on  the  proper  dower, 
both  parties  shall  be  put  on  oath,  and  shall  be  called 
upon  to  adduce  evidence  regarding  their  respective  claims 
and  the  judge  shall  decide  accordingly. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  34  ; Kadd-ul-Muhtar, 
Vol.  2,  p.  392. 

Baillie,  Chap.  7,  pp.  130,131  ; Hamilton’s  Hedayab,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  56  ; Zaidu-nil-Ainbani,  Vol.  1,  p.  160  ; Clave], 
Vol.  1,  p.  77. 

Art.  107.  The  death  of  one  of  the  parties  does  not 
alter  the  procedure,  and  all  disputes  between  the  sur- 
vivor and  the  heirs  of  the  deceased  regarding  the  amount 
of  the  dower,  are  to  be  decided  in  the  manner  laid  down 
in  the  preceding  Article. 

When  both  parties  have  died,  and  a dispute  arises 
between  their  respective  heirs,  regarding  the  amount  of 
dower,  the  declaration  made  by  the  heirs  of  the  husband 
is  to  be  accepted,  and  the  amount  of  dower  admitted  by 
them  shall  be  decreed  in  favour  of  the  wife’s  heirs. 

Where  the  dispute  refers  to  the  fixation  of  dower, 
and  the  husband’s  heirs  deny  that  an}^  dower  was  fixed 
and  refuse  to  take  oath,  the  judge  shall  decree  the  pro- 
per dower. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  p.  393  ; Fatawa-i-Almgiri, 
Vol.  2,  p.  35. 

Baillie,  Bk.  1,  Chap.  1 , p.  132  ; Hamilton’s  Hedayab,  Vol.  1. 
Bk.  2,  (^hap.  3,  p.  56.  Zaidu-nil-Ambani,  Vol.  1,  p.  163. 

Art.  108.  In  the  cases  indicated  in  the  three  pre- 
ceding Articles,  the  proper  dower  is  only  to  be  paid  in 
full  to  the  wife,  when  the  dispute  takes  place  before  the 
marriage  is  consummated. 


Death  of 
either  hus- 
band or  wife 
does  not  al- 
ter proce- 
dure laid 
down  in  pre- 
ceding 
Article. 


Where  pro- 
per dower 
is  payable  in 
full  and 
where  dedn 
tions  are  to 
be  made. 
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Where  a 
man,  with 
a view  to 
marriage 
advances 
maintenance 
to  a woman 
observing 
Jddat. 


Should  the  dispute  take  place  after  the  marriage 
has  been  consummated,  and  the  husband  during  his  life- 
time, or  his  heirs  after  his  death,  contend  that  the  wife 
has  received  a part  of  the  dower,  and  should  it  be  an  in- 
variable practice  in  the  locality  that  the  wife  does  not 
surrender  herself  to  her  husband  before  receiving  a part 
of  the  dower,  the  wife  shall  be  called  upon  to  declare 
what  amount  of  dower  she  has  received.  If  she  refuses 
to  make  the  declaration,  the  amount  of  proper  dower 
shall  be  paid  to  her,  after  deduction  of  the  prompt  por~ 
tion  in  accordance  with  the  custom  of  the  locality. 

This  deduction  must  therefore  be  made  : 

1 . When  the  parties  are  agreed  as  to  the  amount 
of  dower  specified  in  the  contract. 

2.  When  the  heirs  of  the  husband  deny  that  any 
dower  was  stipulated  and,  by  their  refusal  to  take  the 
oath,  entitle  the  wife  to  proper  dower. 

3.  When  they  dispute  the  wife’s  right  to  the 

amount  which  she  claims,  and  which  is  based  upon  the 
proper  dower.  ' ^ \ 

4.  When,  after  the  decease  of  both  husband  and 
wife,  the  husband’s  heirs,  whose  statement  has  been  ac- 
cepted admit  the  amount  they  owe  the  wife. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  393,  394.  ^ 

Baillie,  Bk.  1,  Chap.  7,  p.  133  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  166  ; Clavel,  Vok  1,  p.  82.  ' 

Art.  109.  Where  a suitor  advances  a sum  of 
money  for  the  maintenance  of  a woman  in  Iddat,^ 
consequent  upon  either  repudialion  or  widowhood,  and 
at  the  same  time  agrees  to  marry  her  after  completion 
of  such  Iddat,  he  is  entitled  in  the  event  of  the  woman’s 
refusal  to  marry  him,  to  claim  the  sum  advanced. 


* See  Art.  310. 
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Where  no  agreement  is  made,  and  he  subsequently 
marries  her,  his  claim  for  the  recovery  of  the  amount 
advanced  is  not  admissible. 

Even  when  an  argeement  is  made,  he  is  not  entitled 
to  recover  the  price  of  food  furnished  to  the  woman. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  395,  396. 

Baillie,  Bk.  1,  Chap.  7,  p.  134  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  167. 

See  Section  73  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  110.  Where  a man,  with  a view  to  marriage, 
sends  presents  to  a woman,  or  advances  her  the  whole 
or  part  of  the  dower,  and  she  refuses  to  marry  him,  or 
her  guardian  refuses  permission,  or  if  she  dies  or  the 
man  himself  changes  his  mind  before  marriage,  in  each 
case  he  is  entitled  to  a return  of  the  gifts  or  things 
advanced  as  dower,  provided  they  exist  even  in  a state 
of  deterioration,  or  their  equivalent  value  in  the  case  of 
loss  or  consumption. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  395. 

Zaidu-nil-Ambani,  Vol.  1,  p.  168;  Clavel,  Vol.  1,  p.  82. 

Art.  111.  Where  disputes  rarise  between  the 
married  parties  as  to  the  intention  with  which  the 
husband  gave  certain  sums  or  movable  effects,  or  as  to 
food  sent  by  the  husband  to  the  wife,  before  or  after  the 
solemnization  of  marriage,  the  husband  contending  that 
he  sent  them  on  account  of  dower,  while  the  wife  main- 
tains that  they  were  merely  presents,  the  husband’s 
sworn  declaration  is  to  be  accepted  with  regard  to  those 
articles  which  are  not  usually  offered  in  that  locality  as 
presents.  The  wife’s  word  is  accepted  with  regard  to 
those  articles  which  are  usually  offered  as  presents. 


Where  a man 
makes  pre- 
sents or 
advances 
dower  to  a 
woman. 


Where  dis- 
putes arise 
between 
husband  and 
wife  as  to 
intention 
with  which 
the  husband 
gave  sums  of 
money  or 
other 
movable 
property. 
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INSTITUTES  OF  MUSSALMAN  LAW. 


Wife  herself 
is  not  obliged 
to  pay  for  her 
marriage 
outfit. 


In  a case  where  the  husband’s  sworn  declaration 
has  been  accepted,  the  wife,  if  the  articles  still  exist,  can 
either  keep  them  on  account  of  dower,  or  return  them  to 
the  husband,  and  demand  payment  of  the  remainder  of 
the  dower,  or  of  the  whole  dower  in  the  event  of  her 
having  received  no  part  of  it. 

If  the  wife  has  lost  or  consumed  that  which  was 
advanced  as  dower,  its  value  is  to  be  deducted  from  the 
full  dower. 

Notes. 

Radd-ul-Muht^r,  Vol.  2,  p.  394. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  2,  Chap.  3,  pp.  56,  57 
Zaidu-nil-Ambani,  vol.  1,  p.  170. 

SECTION  VIII. THE  WIFE’s  MARRIAGE  OUTFIT.  THE 

HOUSEHOLD  EFFECTS,  AND  DISPUTES  RELATING  THERETO. 

(Arts.  112—119.) 

Art.  112.  Property  is  not  the  object  of  marriage. 

The  wife  cannot  be  obliged  to  use  her  own  property, 
or  the  dower  she  receives  for  the  acquisition  of  her 
marriage  outfit.  The  father  is  not  bound  to  defray 
the  expenses  of  the  daughter’s  marriage  outfit. 

If  the  marriage  outfit  which  the  wife  brings  is  not 
proportionate  in  value  to  the  dower  paid  by  the  husband, 
or  if  she  does  not  bring  a marriage  outfit  at  all,  the 
husband  cannot  claim  one  either  from  the  wife  or  her 
father,  nor  can  he  sue  them  for  a reduction  of  the  dower, 
which  he  had  purposely  increased  with  a view  to  the 
purchase  of  a costly  marriage  outfit. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  398,  399. 

Baillie,  Bk.  1,  Chap.  7,  p.  144;  Zaidu-nil-Ambani,  Vol.  1, 
p.  172. 
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Art.  113.  Where  a father  in  good  health,  makes  a 
present  of  a marriage  outfit  to  his  adult  daughter,  it 
becomes  her  property  as  soon  as  she  takes  possession 
of  it.  Neither  the  father,  nor  his  heirs,  can  subsequently 
dispossess  her  of  it. 

Where  she  obtains  possession  of  the  marriage  out- 
fit during  her  father’s  death-illness,  such  outfit  becomes 
her  property  only  by  consent  of  the  other  heirs. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  396,  397. 

Baillie,  Bk.  1,  Chap.  7,  pp.  143 — 145  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  174. 

Art.  114.  Where  a father  in  good  health,  with  his 
oAvn  money  purchases  a marriage  outfit  for  his  minor 
daughter,  such  outfit  becomes  her  property  by  the  mere 
fact  of  her  father  making  such  purchase  ; 

Provided  that  when  the  purchase  is  made,  the 
daughter  is  aware  that  her  father  makes  such  purchase 
while  in  good  health,  the  outfit  becomes  her  property 
whether  she  takes  possession  or  not,  neither  can  the 
father  nor  his  heirs  subsequently  dispossess  her  of  it. 

Where  the  father  dies  before  paying  for  the  outfit, 
the  vendor  may  realise  the  cost  of  such  outfit  from  the 
father's  estate.  The  heirs  cannot  recover  the  amount 
from  the.  daughter. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p 397. 

Zaidii-nil-\nbani,  Vol.  1 p.  175. 

Art.  115.  Where  the  father  purchases  his  daugh- 
ter’s marriage  outfit  from  the  amount  of  the  dower 
paid  to  her,  she  is  entitled  to  demand  from  him  the 
balance  of  the  dower  in  his  hands. 


Where 
father  makes 
a present  of 
marriage 
outfit  to  his 
adult  daugh- 
ter. 


Where 
father  pur- 
chases his 
minordaugh- 
t e r’s  m a r- 
riage  outfit. 


Where 
father  pur- 
chases mar- 
riage outfit 
from  his 
daughter’s 
dower' 
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Marriage 
outfit  is 
the  exclusive 
property  of 
the  wife. 


Where  there 
is  a dispute 
as  to  the 
marriage 
outfit. 


Notes. 

Balirr-ul-Rayek,  Yol.  3,  p.  161.  | 

Zaidu-nil-Ambani,  Vol.  1,  p.  176  ; Clavel,  Vol.  1,  pp.  86,  87. 

Art.  116.  The  marriage  outfit  is  the  exclusive 
property  of  the  wife.  The  husband  cannot  lay  claim  to 
any  part  of  it,  nor  can  he  compel  her  to  place  any 
articles  belonging  to  her,  at  his,  or  at  his  guest’s  disposal  ; 
he  can  only  make  use  of  them  with  her  consent. 

Where,  during  the  subsistence  of  the  marriage  or 
after  its  dissolution,  the  husband  takes  any  article  I 
forming  part  of  the  marriage  outfit,  the  wife  may  sue  i 
him  for  its  recovery  or  its  value  in  case  of  loss  or  des- 
truction. I 

Notes. 

Radd-ul-Muhtar,  Yol.  2,  pp.  707,  708. 

Zaidu-nil-Ambani,  Vol.  1,  p,  176. 

c 

Art.  117.  Where  a father  makes  over  to  his 
daughter  a marriage  outfit  which  he,  himself  has 
procured,  and  he  or  his  heirs  subsequently  claim  that  a 
part  or  the  whole  of  such  outfit  was  merely  given  by 
way  of  loan,  while  the  daughter,  or  if  she  is  dead,  her 
husband,  maintains  that  it  was  her  own  property, 
local  custom  shall  serve  as  a guide  for  the  settlement 
ot  the  dispute. 

If  it  is  the  general  practice  for  a father  to  provide 
his  daughter  with  such  a marriage  outfit,  the  declaration 
of  the  daughter  or  of  her  husband  is  to  be  accepted, 
unless  the  father  or  his  heirs  adduce  proof  to  the 
contrary  If  it  is  not  the  gener,ar  practice,  and  if  the 
marriage  outfit  seems  more  than  is  necessary  for  a 
woman  of  her  station,  the  father’s  declaration  or  that  of 
his  heirs  shall  be  accepted.  , 

Where  the  mother  sends  a marriage  outfit  the 
above  provision  also  applies. 
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Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  200  ; Radd-ul-Muhtar, 
Vol.  2,  pp.  397,  398. 

Zaidu-nil-Ambani,  Vol.  1,  p.  177. 

Art.  118.  Where  there  is  a dispute  between  the 
husband  and  wife,  during  the  subsistence  of  the  marriage 
or  after  its  dissolution,  as  to  the  household  effects  of 
the  house  in  which  they  live,  those  articles  which  are 
more  specially  used  by  women  shall  be  assigned  to  the 
wife,  unless  the  husband  can  adduce  proof  to  the  contrary. 

Those  articles  which  are  in  general  use  among  men 
or  can  be  used  by  either  sex,  shall  be  allotted  to  the 
husband,  unless  the  wife  adduces  proof  to  the  contrary. 
Whichever  party  establishes  ownership  to  any  parti- 
cular article,  it  shall  be  allotted  to  that  party.  As  to 
goods  of  merchandise,  the}^  shall  be  assigned  to  that 
party  who  is  engaged  in  trade. 

Notes- 

Radd-ul-Muhtar,  Vol.  4,  pp.  475,  476;  Fatawa 
Kazi  Khan,  Vol.  1,  p.  182  ; Fatawa-i-Alamgiri,  Vol.  2, 
p.  39. 

Baillie,  Bk.  1,  Chap.  7,  p.  145  ; Zaiclu-nil-Ambani,  Vol.  1, 
p.  179. 

r 

Art.  119.  Where,  after  the  decease  of  either  hus- 
band or  wife,  there  is  a dispute  as  to  the  household 
effects,  those  articles  which  can  be  used  by  both  parties 
shall  be  allotted  to  tbe  survivor,  unless  proof  is. adduced 
to  the  contrary. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  476. 

Baillie,  Bk.  1,  (3iap.  7,  [>.  145  ; Zaidii-nil-Ambani,  Vol.  1, 

p.  180. 


A rticles  that 
belong  to  the 
husband  and 
wife  in  case 
of  dispute 
after  mar- 
riage. 


In  case  of 
dispute  after 
death  of 
either  hus- 
baud  or  wife. 


CHAPTER  YIll. 


THE  MARRIAGE  OP  MUSLIMS  WITH  CHRISTIAN  WOMEN  OR 
JEWESSES,  AND  THE  NATURE  OF  THE  MARRIAGES 
OF  NON-MUSLIMS  ON  THEIR  SUBSEQUENTLY 
EMBRACING  ISLAM. 

(Arts.  120—130.) 

SECTION  I. — THE  MARRIAGE  OF  MUSLIMS  WITH 
CHRISTIAN  WOMEN  AND  JEWESSES. 


(Arts.  120—125.) 


Where 
Muslim 
may  marry 
Christians 
or  Jewesses. 


Art.  120.  It  is  lawful  for  Muslim  men  to  marry 
Christian  women  and  Jewesses,  subjects  of  a Muslim 
State  or  foreigners.  The  marriage  is  validly  contracted 
by  the  intervention  of  a Christian  or  Jewish  guardian 
and  in  the  presence  of  two  Christian  or  Jewish 
witnesses,  even  though  they  do  not  profess  the  same 
religion  as  the  woman.  The  testimony  of  these 
witnesses  serves  as  proof  of  the  marriage  in  case  of  the 
wife’s  denial  but  not  in  the  case  of  the  husband’s  denial. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  310  ; Sharh-i-Vikaya, 
Vol.  2,  p.  10. 

Baillie,  Bk.  1,  Cbap.  1,  p.  6 ; Zaidu-nil-Ambani,  Vol.  1, 

p.  182. 

See  The  Indian  Evidence  Act  (I  of  1872),  ss.  59,  60. 


A Muslim 
with  a Mus- 
lim wife  may 
also  take  to 
a Christian 
or  Jewish 
wife  at  the 
same  time. 


Art.  121.  A Muslim,  alroaxly  married  to  a 
Muslim  woman,  can  also  marry  a Kitahiah,  that  is  to 
say,  a Christian  woman  or  a Jewess,  in  the  same  way  as 
he  can  marry  a Muslim  woman  when  he  has  already 
a Christian  or  Jewish  wife.  Both  wives  must  be  treat- 
ed AVith  perfect  equality. 
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Notes. 

Fatawa-i-Alamgiri,  Yol.  2,  p.  10. 

Zaidu-nil-Ambaai,  VoL  1,  p.  183. 

Art.  122,  A Muslim  woman  can  only  marry 
a Muslim  she  can  neither  marry  an  idolater,  nor  a 
Christian,  nor  a Jew ; and  a marriage  contracted  with 
any  one  of  these  is  void. 

Notes. 

Fatawa-i- Alamgiri,  Yol.  2,  p.  10. 

Zaidii-nil-Ambani,  Vol.  1,  p.  183. 

Both  the  Sunni  and  Shiah  schools  prohibit  marriage  between 
a Muslim  woman  and  a non-Muslim  man — Himmut  Bahadoor  v. 
Saliehzadee  Begum^  14  W.  R.,  125  (1870). 

A woman  of  the  Shiah  sect  cannot  contract  a valid  marriage 
with  a Christian — Bakliski  Kishen  Pramd  v.  Tliakur  Das,  I.  L. 
R.,  19  All.,  375  (1897). 

See  Manoioar  Khan  v.  Ahdoollah  Khan,  3 N.-W.  I‘.,  H.  0. 
R.,  177  (1871);  In  the  matter  of  Ram  Kuinari,  I.  L.  R.,  18  Cal., 
264  (1891)  ; Ahdool  Razack  v.  Aga  Mahomed  Jaffer  Bindaneem, 
I.  L.  R.,  21  Cal.,  666  ; L.  R.,  21  I.  A.,  56  (1893). 

Art.  123.  Where  a Christian  wife,  married  to  a 
Muslim  husband,  becomes  a Jewess,  or  where  a 
Jewess  becomes  a Christian,  the  marriage  none  the  less 
remains  valid. 

Notes. 

Fatawa-i- Alamgiri,  Yol.  2,  p.  10. 

Baillie,  Bk.  1,  Chap.  3,  p.  41  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  184. 

Art.  124.  The  children  of  either  sex  born  of  the 
marriage  between  a Muslim  and  a Christian  woman 
or  a Jewess,  follow  their  father’s  religion. 


A Muslim- 
wonjan  can 
only  marry  a 
Muslim 
husband. 


Where  a 
Christian 
becomes  a 
Jewess. 


Children 
follow  their 
father’s 
religion. 


* See  Arts.  31,  32. 
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Difference  of 
religion 
deprives 
husband  of 
his  right  to 
wife's  estate 
and  vice 
versa. 


Where  the 
wife  of  a 
non-Mus- 
lim em- 
braces 
Islam. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  427. 

Baillie,  Bk.  1,  Chap.  3,  p.  41  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  5,  p.  64  ; Zaidu-nil-Ambani,  Vol.  1,  p.  184. 

Art.  125.  Difference  of  religion  deprives  the 
husband  of  all  right  to  inherit  his  wife’s  estate,  and  the 
wife  of  all  right  to  inherit  her  husband’s  estate. 

Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  557  ; Radd-ul-Muhtar 
Vol.  2,  p.  421. 

Zaidu-nil-Ambani,  Vol.  1,  p.  185. 

SECTION  II.  MARRIAGES  BETWEEN  NON- MUSLIMS,  WHERE  BOTH 
OR  foNE  OF  THE  PARTIES  EMBRACE  ISLAM. 

(Arts.  126—3  30.) 

Art.  126.  Where  the  wife  of  a non-Muslim 
embraces  Islam,  that  faith,  must  be  presented  to  her 
husband.  If  he  embraces  the  faith  the  marriage  remains 
intact,  unless  the  wife  is  related  to  him  within  the 
prohibited  degrees^  of  kindred,  when  the  marriage  must 
be  cancelled. 

If  the  husband  refuses  Islam,  the  Judge  shall 
pronounce  the  dissolution  of  the  marriage,  even  when  the 
husband  is  a minor,  possessing  sufficient  understanding, 
and  even  when  he  is  insane. 

Where  the  minor  has  not  sufficient  understandingr 
in  the  matter  of  religion,  the  Judge  shall  wait  until  he 
attains  it. 

If  the  husband  is  insane,  the  Juijge,  without  waiting 
until  he  has  recovered  his  intellectual  faculties,  shall 
present  Islam  to  his  father  or  mother ; in  the  event  of 
one  of  them  accepting  the  faith,  the  son  will  be  deemed 
to  have  accepted  it  also,  and  the  marriage  will  remain 


* See  Art.  22. 
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unclissolvecl.  But  should  the  lunatic’s  parents  refuse  to 
embrace  Islam,  the  marriage  is  to  be  dissolved. 

Where  the  insane  husband  has  neither  father  nor 
mother,  the  Judge,  in  order  that  he  may  pronounce  the 
dissolution  of  the  marriage,  shall  appoint  a guardian  for 
the  purpose. 

This  dissolution  of  the  marriage  pronounced  by  the 
Judge  in  consequence  of  the  refusal  of  the  husband, 
when  he  is  sane,  or  of  one  of  his  parents  when  the 
husband  is  insane,  operates  as  repudiation.  The 
marriage  is  deemed  to  exist  until  the  Judge  has  pro- 
nounced its  dissolution.^ 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  419,  420,  421,  422; 
Tahtavi,  Vol.  2,  p.  82. 

Baillie,  Bk.  1,  Chap.  10,  p.  180  ; Hamilton’s  Hedayah, 
Vol,  1,  Bk.  2,  Chap.  5,  pp.  63,  64  ; Vol.  2,  p.  82  ; Zaidu-nil- 
Ainbani,  Vol.  1,  p.  185. 

Art.  127.  Where  the  husband  of  a Christian  or 
Jewish  wife  turns  Muslim,  the  marriage  cannot  be 
dissolved,  but  when  the  wife  turns  idolatress,  and  on 
being  asked  to  embrace  Islam  she  consents,  the  marriage 
will  remain  intact. 

Notes. 

Badd-ul-Muhtar,  Vol.  2,  pp.  419,  420,  421,  422  ; 
Tahtavi,  Vol.  2,  p.  82. 

Baillie,  Bk.  1,  Chap.  10,  p.  181  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  5,  pp.  63,  64,  65  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  189. 

See  Helen  Skinner  v.  Sophia  Evelina  Orde^  10  B.  L.  B,., 
125,  P.  C.  (1871)  ; Robert  Skinner  v.  Charlotte  Skinner^  I.  L.  R., 
25  Cal,  537,  P.  C.  (1897)  ; Act  HI  of  1872. 
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non-Muslim 
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' See  Art.  8.“). 
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I 


Where  both 
husband  and 
wife  em- 
brace Islam 
together. 


Eeligion  of 

children 

when 

husband  or 
wife  embrace 
Islam. 


Where 
children  are 
to  embrace 
Islam. 


Art.  128.  Where  both  the  husband  and  the  wife 
embrace  Islam  together,  the  marriage  and  all  its 
consequences  are  valid  unless  it  was  contracted  within 
prohibited  degrees,"  in  which  case  the  Judge  shall 
pronounce  its  dissolution. 

Where  the  contracting  parties  to  a marriage  are 
non-Muslim,  the  Judge  cannot  dissolve  the  marriage, 
however  unlawful  it  may  be,  except  at  the  parties’  own 
request ; but  he  may  pronounce  the  dissolution  of  a 
marriage  contracted  by  a Christian  woman  or  a Jewess 
while  she  is  observing  Iddaf,  consequent  upon  her 
repudiation  by  a Muslim  husband. 

Notes. 

Rudd-ul- Muhtar,  Vol.  2,  pp.  419,  420. 

Zaidu-nil-Ambani,  Vol.  1,  p.  189. 

Art.  129.  Where  the  married  parties  are  non- 
Muslim  and  the  husband  embraces  Islam,  all  the 
children  already  born  of  the  marriage  before  his  conver- 
sion to  Islam  shall  be  brought  up  in  the  Muslim 
religion.  So  also  must  any  children  born  to  them  after 
Islam  is  presented  to  his  wife.  This  rule  only  applies 
when  the  children  are  settled  in  Darul  Islam whether 
the  parent  who  accepts  the  faith  resides  there  or  not. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  427;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  46. 

Baillie,  Bk.  1,  Chap.  10,  p.  185  ; Hamilton’s  Hedayah,  Vol. 
1,  Bk.  2,  Chap.  5,  p.  64  ; Zaidu-nil-Ambani,  Vol.  1,  p.  191. 

a 

Art.  130.  Minor  children c who  have  lost  their 
father,  are  not  bound  to  embrace  Islam  in  the  event  of 
their  grandfather  accepting  that  faith. 

> See  Art.  22.  « See  Art.  310. 

*“  The  land  of  Islam.”  See  Dr.  W.  W.  Hunter’s  Indian  Mussairaans,  and 
Hu§hes  Dictionary  of  Islam. 
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A child,  whether  of  sound  mind  or  not  during 
minority,  follows  the  faith  of  that  parent  who  embraced 
Islam. 

The  child  is  only  released  from  this  obligation,  when 
he  attains  majority  in  full  possession  of  his  intellectual 
faculties. 

Where  a child  attains  majority  and  is  insane  or  an 
imbecile,  he  still  continues  to  be  under  the  control  of  his 
parents. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  427;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  46. 

Zaidu-nil-Arabani,  Vol.  1,  p.  192. 


CHAPTER  IX. 

VOID  AND  INVALID  MARRIAGES. 

(Arts.  131—144.) 

. SECTION  I. — VOID  MARRIAGES. 

(Arts.  131—137.) 

Art.  131.  A marriage  legally  prohibited  for  reasons 
of  consanguinity,  affinity,  or  fosterage,  is  void.^ 

If  the  married  parties  do  not  separate  voluntarily, 
they  must  be  separated  by  a Judge. 

'Where  the  husband  contracts  the  marriage  in  bad 
faith,  he  renders  himself  liable  to  a heavy  punishment, 
either  with  fine  or  imprisonment,  and  where  he  acts  in 
good  faith,  he  is  liable  to  a lighter  punishment. 

Notes. 

Tahtavi,  Vol.  2,  p.  13  ; Fatawa  Kazi  Khan,  Vol.  1, 
p.  165. 

Baillie,  Bk.  1,  Chap.  8,  p.  154  ; /^aidu-nil-Ainbaoi,  Vol.  1, 
p.  193. 


Ties  of  coil 

sanguinity, 

affinity,  or 

fosterage, 

render  a 

marriage 

void. 


* See  Arts.  21,  22,  23. 
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riage is 
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Art.  132.  Where  a man  contracts  marriage  with 
a woman,  who  is  already  married,  or  with  a woman  who 
is  observing  Iddat, ^ consequent  upon  repudiation  or 
widowhood,  such  marriage  is  void.  The  man  who  con- 
tracts such  a marriage  renders  himself  liable  to  a 
heavy  or  light  punishment  according  as  he  acts  in  good 
faith  or  not. 

Notes. 

Fatawa  Kazi  Khan,  Vol.  1,  pp.  167,  168. 

Zaidu-nil-Ambani,  Yol.  1,  p.  195  ; Olavel,  Vol.  1,  pp.  108, 
109,  17. 

Until  a Mahomedan  husband  repudiates  bis  wife,  she  cannot 
lawfully  marry  another  man — Ameena  v.  Kuttoo  Khan,  7 Sel.  Rep., 
S.  D.  A.,  32  (1841). 

See  Sections  493  and  494  of  the  Indian  Penal  Code 
(ActXLV  of  1860). 

Art.  133.  Where  a man  contracts  marriage  by  a 
single  contract,  with  two  sisters^  who  are  unmarried 
and  not  observing  Iddat, ^ the  marriage  is  void  ; but  if 
one  sister  is  observing  Iddat,  the  marriage  with  the 
other  sister  is  valid.  In  this  case  the  two  sisters  are 
not  entitled  to  dower  if  the  cancelment  of  the  marriage 
precedes  its  consummation. 

Where  the  two  sisters  are  married  by  two  succes- 
sive contracts,  the  marriage  of  prior  date,  if  admitted  and 
regularly  contracted,  is  valid,  but  the  other  marriage 
is  void. 

Where  husband  has  had  sexual  intercourse  with  the 
sister  married  under  the  contract  of  later  date,  he  must 
wait  until  her  Iddat  has  expired  before  he  can  cohabit 
with  the  other  sister,  whose  prior  marriage  is  valid. 

Where  it  cannot  be  established,  which  marriage 
was  contracted  first,  both  marriages  are  radically  void. 


' See  Art.  310. 


» See  Art.  26. 
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unless  one  was  void  ah  initio.  If,  however,  cancellation 
takes  place  before  either  marriage  is  consummated,  the 
two  sisters  are  entitled  to  one -half  of  the  stipulated 
dower,  provided  their  dowers  are  equal  and  of  like 
nature,  and  that  both  claim  their  marriage  to  be  of 
prior  date  without  being  able  to  adduce  proof  in 
support  of  such  claim.  In  this  case  where  cancellation 
has  preceded  consummation  of  the  marriage,  the 
husband  is  at  once  free  to  marry  whichever  sister  he 
pleases. 

Where  one  sister  establishes  the  priority  of  her 
marriage,  that  marriage  shall  be  valid,  and  she  is  entitled 
to  the  full  half  of  the  dower. 

Where  the  marriage  is  contracted  without  dower 
being  settled,  the  two  sisters  have  only  one  single 
Mutah^  or  present  between  them. 

Where  cancelment  of  the  marriage  takes  place 
after  consummation  of  the  marriage,  each  of  the  two 
sisters  is  entitled  to  her  full  dower,  in  the  same  way  as 
two  sisters  married  by  a single  contract. 


Notes. 

Sharh-i-Vikaya,  Yol.  2,  p.  17  ; Radd-ul- Muhtar, 
Vol.  2,  pp.  309—311. 

Baillie,  Bk.  1,  Chap.  3,  pp.  31,  32  ; Hamilton’s  Hedayah,  VoL 
1,  Bk.  2,  Chap.  1,  pp.  28,  29  ; Zaidu-nil-Ambani,  Vol.  1,  p.  196. 

Where  a Mahomedan  married  a woman  first,  and  afterwards 
married  her  sister,  it  was  held  that  the  marriage  with  the  wife’s 
sister  was  invalid  in  consequence  of  his  previous  marriage  with 
her  sister.  No  defect,  however,  arises  in  the  first  marriage  from 
the  invalidity  of  the  second — Shm^eefoonissa  v.  Khizuroonisa,  3 
Sel.  Rep.,  S.  D.  A.,  280  (1824). 

Where  a Mahomedan  marries  two  sisters  by  one  contract,  and 
one  marriage  is  known  to  precede  the  other,  the  marriage  which 


AK,  TML 


' See  Art.  90. 
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Marriages 
which  are 
absolutely 
void. 


is  the  later  of  the  two  is  absolutely  void — Azizunnissa  Khatoon  v. 
Karimunnissa  Khatoon,  I.  L.  E...  23  Cal.,  130  (1805). 

Art.  134.  The  following  marriages  are ' absolutely 
void  : — 

1.  The  marriage  contracted  a man  with  a 
woman  he  has  repudiated  three  times^  and  who  has  not 
remarried,  or  who  has  remarried,  but  has  not  been 
repudiated  b}^  the  last  husband,  or  who  has  been  left 
a widow  by  the  second  husband  after  consummation 
of  the  marriage. 

2.  The  marriage  with  an  idolatress. 

3.  The  marriage  with  a fifth  woman,  before  the 
fourth  has  been  repudiated  and  the  period  of  her  Iddaf 
expired. 


4.  The  marriage  contracted  without  witnesses.^ 

In  each  of  the  above  cases,  the  Judge  -can  always 
pronounce  the  dissolution  of  the  marriage.  The  married 
parties  are  not  bound  to  wait  for  the  Judge  to  cancel 
the  marriage  : either  party  may  separate,  provided  that 
due  notice  is  given  to  the  other  party. 


Notes. 


Sharh-i-Vikaya,  Vol.  2,  p.  18  ; Patawa-i-Alamgiri, 
Yol.  2,  pp.  1,  7,  10,  11  ; Radd-ul-Muhtar,  Yol.  2,  pp. 
379—381. 

Baillie,  Bk.  1,  Chap.  8,  p.  156  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  200  ; Clavel,  Yol.  1,  p.  113. 

According  to  Mahomedan  law,  a man  cannot  legally  have 
more  than  four  wives  living  at  the  Sf^rpe  time — SJiumsoonisa  v. 
Gouhur  Ali,  4:  Sel.  Rep.,  S.  D.  A.,  359  (1827). 

As  to  witnesses  necessary  in  a Mahomedan  marriage — 
ButoolunY.  Koolsoom,  25  W.  R.,  444  (1876)  ; See  Notes  to  Art.  7. 


* See  Art.  224. 


* See  Art.  310. 


« See  Art.  18. 


VOID  marriage:s. 


83 


Art.  135.  The  marriages  declared  in  the  preceding 
Article  to  be  absolutely  void,  create  no  prohibition  for 
either  party  to  marry  the  kindred  without  the  prohibited 
degree  of  the  other  party  to  marriage,  so  long  as 
cancellation  precedes  consummation,  and  also  they  give 
the  husband  and  wife  no  right  to  inherit  from  each  other. 

Children  born  of  these  marriages  are  deemed 
legitimate,  provided  they  are  born  under  the  conditions 
laid  down  in  the  Chapter  on  Paternity  and  Filiationb 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  379,  380  ; Fatawa-i- 
Alamgiri,  Vol.  2,  p.  5. 

Baillie,  Bk.  1,  Chap.  8,  p.  157  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  201. 

8^ee  Syed  Jumnieeuddeen  Mahomed  v.  Muheeooddeen  Behee^ 
S.  D.  A.,  Ben.,  932  (1853)  ; 

Art.  136.  Wh^re  two  guardians  of  the  same  degree 
of  relationship  and  acting  independently  of  each  other, 
give  the  ward  in  marriage  to  a separate  individual, 
the  marriage  first  contracted  shall  alone  be  valid,  and  the 
other  null  and  void.  If  it  is  not  known  which  contract 
was  entered  into  first,  or  if  the  two  contracts  were  made 
at  the  same  time,  both  marriages  are  void. 

Notes. 

' Fatawa-i-Alamgiri,  Vol.  2,  p.  12. 

Zaidu-nil-Ambani,  Vol.  1,  p.  201. 

Art.  137.  Where  a guardian  has  under  his  guar- 
dianship an  adult  woman,  with  whom  his  marriage  is  not 
prohibited,  and  such  gijardian  marries  her  himself,  with- 
out havino-  first  obtained  her  consent,  the  marriao’e  is 
void,  even  though  the  woman,  when  informed  of  her 
marriage,  remains  silent,  or  gives  her  express  consent 
after  the  marriage  is  contracted. 
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‘ See  Blc.  IV,  Chap.  I,  Section  II,  Arts.  841,  342,  343. 
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Notes. 

Fatawa-i-Alamgiri,  VoL  2,  pp.  14,  15  ; Radd-ul- 
Muhtar,  Vol.  2,  p.  325. 

Zaidu-nil-Ambani,  Vol.  1,  p.  202. 


SECTION  II.  INVALID  MARRIAGES. 

(Arts.  138—144.) 

Ratification  ' Art.  138.  Where  a minor  of  either  sex  who  has 

of  guardian  i i i r.  t - i 

necessary  reached  the  age  or  discretion,  but  is  still  under  a guar- 

contracts  clian,  or  where  an  incapable  adult  contracts  marriage 

marriage.  without  the  guardian’s  consent,  the  marriage  is  not 
binding  unless  it  is  ratified  by  the  guardian. 

Where  the  guardian  ratifies  the  marriage,  the 
contract  is  valid,  provided  that  the  dower, ^ in  the  case 
of  a minor  girl,  is  not  too  low,  and  in  the  case  of  a minor 
boy,  not  too  high  ; but  if  the  dower  seriously  prejudices 
either  the  boy  or  the  girl,  the  marriage  shall  be  cancelled 
whether  the  guardian  ratifies  it  or  not. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  99 ; Bahrr-ul-Rayek, 
Vol.  3,  p.  83. 

Baillie,  Bk.  1,  Chap.  1,  pp.  4,  5 ; Zaidu-nil-Ambani,  YoL 

1,  p.  206. 

See  Section  196  of  the  Indian  Contract  Act  (IX  of  1872). 

Where  a Art.  139.  Where  a remote  relation  gives  a minor 
tl^^n^c^o  n-  marriage,  when  there  is  a nearer  relation  com- 

tpcts  mar-  petent  to  exercise  the  guardianship,  the  marriage  is 

riage  when  ^ ^ ^ ^ ^ r ^ ^ 

there  is  a invalid,  unless  it  is  approved  of  by  the  nearer  relation 

nearer  rela-  , _ 

tion.  who  may  cancel  the  marriage. 

<-  c 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  129. 

Baillie,  Bk.  1,  Chap.  4,  p.  49  ; Zaidu-nil-Ambani,  Vol. 
p.  207. 


» See  Art.  78. 
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Art.  140.  Where  a man  authorizes  an  agent  to 
contract  him  in  marriage  but  mentions  no  particular 
woman,  and  the  agent  gives  him  in' marriage  to  a woman 
who  is  suffering  from  some  malady,  such  marriage  is 
valid  ; but  where  he  contracts  him  in  marriage  to  his 
minor  daughter  or  his  ward,  such  marriage  is  only  valid 
when  it  is  ratified  by  the  principal. 

Where  a man  authorizes  an  agent^  to  contract  him 
in  marriage  to  one  woman  only,  but  the  agent  exceeds 
his  powers  and  gives  him  in  marriage  to  two  women  by  a 
single  contract,  the  principal  is  not  obliged  to  acknowledge 
either,  until  he  has  ratified  the  contract  in  respect  of 
one  or  both  of  them. 

Where  the  agent  gives  his  principal  in  marriage  to 
two  women  by  two  successive  contracts,  the  first 
marriage  alone  is  binding,  and  the  second  is  binding  sub- 
ject to  ratification  by  the  principal. 

Notes. 

Radd-ul -Muhtar,  Vol.  2,  pp.  352,  353  ; Bahrr-ul- 
Rayek.  Vol.  3,  pp.  147,  151. 

Baillie,  Bk.  1,  Chap.  6,  pp.  77,  79  ; Zaida-nil-Ambani, 
Yol.  1,  p.  208. 

Art.  141.  Where  a man  authorizes  an  agent  to  con 
tract  him  in  marriage  to  a certain  woman  whom  he  indi- 
cates, but  the  agent  gives  him  in  marriage  to  another,  the 
marriage  is  not  valid,  unless  it  is  ratified  by  the  principal. 

The  same  rule  applies  where  the  agent  contracts 
him  in  marriage,  and  provides  for  a larger  dower  than 
he  was  authorized  to  do. 

Where  the  principal  is  not  aware  that  his  agent  has 
settled  a larger  dower  than  he  was  authorized  to  fix, 
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* See  Arts.  57,  -58. 
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Where 
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contracted 
by  agent  is 
not  binding 
upon  a 
woman. 


the  marriage  is  invalid,  even  if  he  has  had  sexual  inter- 
course with  the  woman. 

The  agent  cannot  compel  the  principal  to  acknow- 
ledge the  marriage,  even  though  the  agent  himself 
undertakes  to  pay  the  difference  in  the  dower. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  352;  Fatawa-i-Alamgiri, 
Vol.  2,  p.  19. 

Baillie,  Bk.  1,  Chap.  6,  p.  80  ; Zaidu-nil-Ambani,  Vol.  1,  p.  209. 

See  Sections  19  and  196  of  the  Indian  Contract  Act  (IX  of 
1872). 

Art.  142.  Where  a woman  authorizes  an  agent^  to 
contract  her  in  marriage  to  a man,  but  mentions  no 
particular  person,  and  the  agent  gives  her  in  marriage 
to  himself  or  to  his  father,  or  to  his  son,  the  marriage  is 
invalid  unless  she  ratifies  it. 

Where  the  agent  gives  her  in  marriage  to' a man  and 
causes  her  serious  loss  by  accepting  a dower  smaller  f^han 
is  her  due,  both  the  woman  or  her  guardian  may  have 
the  marriaoe  cancelled,  unless  the  difference  in  dower  is 
made  good. 

Where  the  agent  gives  her  in  marriage  to  a man 
who  is  not  her  equaP,  the  marriage  is  invalid  ; but  where 
he  gives  her  in  marriage  to  a man  who  is  her  equal  and 
who  settles  upon  her  the  proper  dower, ^ the  marriage  is 
binding  even  though  the  man  chosen  by  tfie  agent 
possesses  some  physical  defect  or  suffers  from  some 
malady  or  disease. 

Notes.  c 

Fatawa-i-Alamgiri,  Vol.  2,  p.  l8  ; Radd-ul-Muhtar, 
Vol.  2,  pp.  352,  355. 

Baillie,  Bk.  1,  Chap.  4,  pp.  76,  77  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  210. 

•-  * See  Arts.  57,  58.  - See  Art.  62.  “ See  Art.  78. 
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Art.  143.  Where  in  a marriage  the  man  deceives 
the  woman  and  gives  himself  a false  title  or  misrepresents 
his  condition  in  life,  and  the  woman  discovers  the  fact 
after  the  marriage,  both  she  and  her  guardian  may 
either  ratify  or  cancel  such  marriage. 

Notes. 

Tahtavi,  Vol.  2,  pp.  41,  42. 

Zaidu-nil-Ambani,  Vol.  1,  p.  213. 

See  Sections  18,  196,  197  of  the  Indian  Contract  Act  (IX 
of  1872). 

Art.  144.  The  marriage  proposed  or  accepted  by 
an  unauthorized  person  remains  in  abeyance,  until  it  is 
either  ratified  or  cancelled  by  the  party  interested. 

j Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  354  ; Fatawa~i-Alam~ 
giri,  Vol.  2,  p.  20. 

Zaidu-nil-Ambani,  Vol.  1,  p.  214  ; Clavel,  Vol.  1,  p.  118. 


CHAPTER  X. 

PROOFS  OP  MARRIAGE. 

(Arts.  145-149.) 

Art.  145.  Where  there  is  a dispute  between 
husband  and  wife  as  to  whether  they  are  actually 
married,  the  marriage  is  proved  by  the  testimony  of  two 
male  witnesses  or  of  one  male  and  two  female  witnesses 
whose  integrity  is  beyond  question. 

Where  a person*  claims  to  have  contracted  marriage 
with  a woman  and  she  denies  the  marriage,  or  vice  versa, 
the  plaintiff,  in  default  of  proof  in  support  of  the  claim, 
may  put  the  defendant  on  oath  ; if  the  defendant  takes 
the  oath,  the  plaintiff  is  non-suited ; if  the  oath  is  refused, 
the  claim  is  proved  and  the  marriage  established. 
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Notes. 

Hidaya,  Vol.  2,  p.  286. 

c 

Baillie,  Bk.  6.,  Chap.  2,  pp.  404,  405  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  215  ; Clavel,  Vol.  1,  p.  100. 

See  the  Indian  Evidence  Act  (I  of  1872),  Part  II,  Chap.  3, 
“On  Proof Section  12  of  the  Indian  Oaths  Act  (X  of  1873)  ; 
Queen  v.  Khyroollah,  6 W.  R.  Cr.,  21,  F.  B.,  per  Peacock,  C.  J. 
(1866). 

Art.  146.  Where  either  the  husband  or  the  wife, 
seeks  to  prove  his  or  her  marriage,  the  evidence  of  their 
descendants  cannot  be  accepted  in  support  of  such 
claim. 

The  same  rule  applies  where  one  witness  is  a des- 
cendant of  the  husband  and  the  other  a descendant  of 
the  wife.  If  both  witnesses  are  descendants  of  the 
same  party  their  evidence  can  only  be  admitted  against 
their  ascendant,  when  called  for  by  the  other  party. 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  p.  296. 

2'aidu-iiil-Ambani,  Vol.  1,  p.  216. 

Art.  147-  The  testimony  of  a guardian  against 
his  ward  cannot  be  admitted  in  case  of  a denial  of 
marriage,  unless  such  testimony  is  supported  by  witnesses 
or  accepted  by  the  ward  herself  when  she  attains 
puberty.^ 

Notes. 

Tahtavi,  Vol.  2,  p.  41. 

Baillie,  Bk.  1,  Chap.  4,  p.  59  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  217. 

Art.  148-  Where  a man  acknowledges  a woman 
as  wife  and  is  not  married  to  one  of  her  relations  within 
the  prohibited  degree,^  or  to  four  other  wives,  the 
marriage  is  proved  provided  that  she  is  not  already 


See  Art.  495. 


• See  Arts.,  21,22,  23. 
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married,  is  not  observing  Iddat,^  and  gives  her  formal 
consent.  The  woman  is  entitled  to  maintenance  and  both 
parties  are  entitled  to  inherit  from  one  another. 

Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  87. 

Baillie,  Bk.  5,  Chap.  2,  p.  409  ; Zaidii-nil-Ambaiii,  Vol.  1, 

p.  218. 

Where  a Mahomedan  man  and  woman  lived  in  the  same 
house  as  husband  and  wife,  and  a son  was  born  to  them,  held,  that 
Mahomedan  law  presumed  a marriage  between  the  parties 
and  that  there  was  no  bar  to  such  son  sharing  bis  inheritance 
equally  as  a son  born  in  proved  wedlock — Mihr  Ali  v.  Kiireem- 
oonisa  Begum^  2 Sel.  Rep.,  S.  D.  A,,  142  (1814). 

Where  a woman  was  free  and  not  married  to  any  other  man 
although  the  actual  celebration  of  her  marriage  may  not  have 
been  proved  with  the  man  with  whom  she  cohabited,  yet  he 
declared  the  son  of  such  woman  to  be  his,  that  son  would  certainly 
be  accounted  his  legitimate  offspring  ; and  should  the  mother 
of  the  child  also  confirm  this  declaration,  she  would  be  considered 
to  all  intents  and  purposes,  the  lawful  wife  of  the  person  so 
declaring — Qaim  Ali  v.  Hingiin,  3 Sel,  Rep.,  S.  D.  A.  203  (1822). 

The  Mahomedan  law  requires  that  an  acknowledgment  made 
by  one  man  to  another  person  that  a particular  specified  woman 
was  his  wife,  must  be  distinct  and  unmistakable — Kedarnath 
Cliuckerhuttg  v.  Benjamin  Donzelle,  20  W.  R.,  352,  per  Phear,  J. 
(1873). 

According  to  Mahomedan  law  where  a child  has  been  born 
to  a father,  of  a mother  where  there  has  been  not  a mere  casual 
concubinage,  but  a more  permanent  connection,  and  where  there 
is  no  insurmountable  obstacle  to  such  marriage,  the  presumption 
is  in  favour  of  such  marriage  having  taken  place — Khajah 
Hidayut  OollaJi  v.  Rai  Jan  Khaniim,  3 M.  1.  A.,  295  (1844). 

See  Mahomed  Banker  Hossain  v.  Shurfoon-Nissa  Begum^ 
8 M.  1.  A.,  136  (1860)  ; Fuzloonissa  v.  Nuwahunnissa.  2 Hay, 
479  (1863)  ; Ashrufooddowlah  v.  Hgder  Hossein,  11  M.  1.  A.,  94 
(1866)  ; Notes  to  Art.  333. 
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Art.  149.  Where  a woman  in  good  health  or  in 
sickness,  acknowledges  a man  as  husband,  the  marriage 
is  proved,  provided  that  the  man  assents  while  she  is 
still  living  ; in  this  case  he  is  entitled  to  inherit  from 
her  but  where  he  assents  after  her  death,  he  is  not 
entitled  to  inherit  from  her. 

Notes. 

Baillie,  Bk.  5,  Chap.  2,  p.  409  ; Zaidu-nil-Arnbani,  Vol.  1, 
p.  219  ; Clave],  Vol.  1,  p.  102. 


BOOK  II. 


RECIPROCAL  RIGHTS  AND  DUTIES  OF  HUSBAND 
AND  WIFE. 

(Arts.  150-216.) 


CHAPTER  1. 

THU  HUSBAND’S  DUTIES  TOWARDS  THE  WIFE. 

(Arts.  150—169.) 

Art.  150.  The  husband  is  obliged  to  treat  his  Husbands 

tr6Rttii6nt  or 

wife  with  kindness,  to  live  on  good  terms  with  her,  and  wife, 
to  provide  her  with  maintenance,  which  comprises  food, 
raiment,  and  lodging. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  236  ; Radd-ul- Muhtar, 

Vol,  2,  p.  696. 

Baillie  Bk.,  11,  Chap.  1,  p.  188  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  220. 

See  Section  488  of  the  Code  of  Criminal  Procedure  (Act  V 
of  1898)  ; Ahdur  Rohoman  v.  Sakhina,  I.  L.  R.,  5 Cal.,  558 
(1879)  ] In  the  matter  of  the  petition  of  Din  Mahomed,  1.  L.  R., 

5 All.,  226  (1882)  ; In  the  matter  of  the  petition  of  Luddun 
Satea,I.'L.  R.,  8 Cal.  736  (1882). 

See  Notes  to  Art.  17. 

Art.  151.  It  is  praiseworthy  for  every  husband  His  cohabit- 
to  cohabit  with  his  wife,  but  he  is  legally  bound  to  do  her. 
so  at  least  once  during  the  subsistence  of  the  marriage. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  432. 

Zaidu-nil-Ambani,  Vol.  1,  p.  221  ; Clavel,  Vol.  1,  p.  135 
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Art.  152.  Where  a man  has  several  wives,  he 
is  bound  to  treat  them  with  strict  equality  in  all 
matters,  but  with  regard  to  maintenance  and  partition 
of  his  nights  among  them,  he  is  bound  to  treat  them 
with  as  much  equality  as  lies  in  his  power. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  430-434. 

Baillie,  Bk.  1,  Chap.  11,  p.  188  ; Zaidu-nil-Ambani,  Vol,  1, 
p.  221  ; Olavel,  Vol.  1,  p.  135. 

See  Sale’s  Koran,  Chap.  IV,  p.  60. 

Art.  153.  These  duties  must  be  observed  by  the 
husband  in  respect  of  all  his  wives,  without  distinction 
between  virgin  and  otherwise,  between  those  long  married 
and  those  married  recently,  or  between  the  Muslim  wife 
and  the  Christian  or  Jewish  wife. 

Notes. 

Baillie,  Bk.  1,  Chap.  11,  p.  188  ; Hamilton’s  Hedayah,  Vol*.  ’ 
1,  Bk.  2,  Chap.  4,  pp.  66,  67  ; Zaidu-nil-Ambani,  Vol.  1,  p.  222. 

Art.  154.  It  is  the  husband’s  duty  to  pass  alter- 
nately with  each  wife,  the  period  of  twenty-four  hours, 
three  days,  or  seven  days,  in  whatever  order  of  turn 
he  himself  shall  fix  and  establish.  Equality  in  the 
partition  of  his  society,  is  only  binding  upon  the  husband 
during  the  night,  unless  he  is  occupied  at  night,  in  which 
case  he  must  spend  his  time  equally  between  his  wives 
during  the  day. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  435. 

Baillie,  Bk.  1,  Chap.  11,  p.  189  ; Hamilton’s  Hedayah,  Vol. 
1,  Bk.  2,  Chap.  6,  p.  67  ; Zaidu-nil-Ambani,  Vol.  1,  p.  223. 

Art.  155.  The  husband  must  not  favour  one  wife 
more  than  another,  nor  remain  with  one  beyond  the 


husband’s  duties  towards  wife. 
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allotted  period  without  the  consent  of  the  wife  thereby 
deprived  of  his  society,  nor  enter  a wife’s  apartment  if 
it  is  not  her  proper  turn.  In  case  of  illness  he  can  visit 
a wife  out  of  turn,  and  if  her  illness  is  serious  he  can 
remain  with  her  until  she  has  recovered. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  p.  435. 

Baillie,  Bk.  1,  Chap.  11,  p.  189  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  224. 

Art.  156.  A wife  may  abandon  her  rights  in 
favour  of  a co-wife,  but  she  is  at  liberty  to  recover  them 
whenever  she  pleases. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  434. 

Baillie,  Bk.  1,  Chap.  11,  p.  189  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  6,  p.  67  ; Zaidu-nil-Ambani,  Vol.  1,  p.  224. 

Art.  157.  Whenever  the  husband  goes  on  a 
journey,  there  shall  be  no  question  of  partitioning  his 
time.  The  husband  can  take  with  him  whichever  wife 
he  chooses,  but  it  is  better  to  cast  lots. 

On  his  return,  none  of  his  other  wives  can  require 
him  to  pass  with  them  the  same  number  of  nights  that 
he  passed  with  the  wife  whom  he  took  with  him  on  his 
journey. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  434  ; Fatawa-i- 
Alamgiri,  Vol.  2,  p.  47. 

Baillie,  Bk.  1,  fjhap.  11,  p.  190  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  2,  p.  67  ; Zaidu-nil-Ambani,  Vol.  1,  p.  225. 

See  Sale’s  Koran,  Chap.  XXXIIl,  p.  348. 

Art.  158.  Where  a husband  is  prevented  through 
illness  from  leaving  his  own  apartment,  he  can  send  for 
the  wife  whose  turn  it  is  to  come  to  him. 
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If  he  falls  sick  in  the  apartment  of  one  of  his  wives, 
and  finds  that  he  is  not  well  enough  to  be  removed  to 
the  dwelling  of  a co-wife,  he  may  remain  in  fhe  former 
apartment  until  he  has  recovered,  provided  he  passes 
with  the  other  wives  as  many  days  as  he  has  passed 
while  sick  in  the  apartment  of  the  first  wife. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  435. 

Baillie,  Bk.  1,  Chap.  11,  p.  189  ; Zaidii-nil-Ambani,  Yol.  1, 
p.  225. 

Art.  159.  Where  a husband,  after  having  settled 
Itie  length  of  time  to  be  spent  with  each  wife,  and  fixed 
band’s^  ^ Order  to  be  followed,  acts  unjustly  to  one  of  his 

unjust  wives  and  favours  a co-wife  by  passing:  with  her  more 

treatment.  . i i i t i ^ ^ • 

time  than  he  should,  the  Judge,  except  m the  case  of  a 
journey,  shall,  at  the  request  of  the  wife  concerned, 

. warn  the  husband  to  be  more  just  in  future. 

Where  the  husband,  in  spite  of  the  judicial  admoni- 
tion, again  acts  unjustly  towards  the  wife,'  he  shall  be 
liable  to  a severe  punishment,  but  not  to  imprisonment. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  433,  434. 

Baillie,  Bk.  1,  Chap.  11,  p.  189  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  226. 


tr 


more  i 


‘ CHAPTER  IL 


THE  HUSBAND’S  DUTIES  TOWARDS  THE  WIFE  AS 
REGARDS  MAINTENANCE. 

(Arts.  160—205.) 

SECTION  I. WIVES  ENTITLED  TO  MAINTENANCE. 

(Arts,  160—165.) 

Art.  160.  The  husband  though  poor,  sick,  impo- 
tent, or  too  young  for  sexual  intercourse,  is  obliged  to 
provide  his  wife  with  maintenance,  whether  she  is  rich 
or  poor,  Muslim  or  otherwise,  old  or  young,  so  long 
as  she  is  able  to  fulfil  the  primar}^  object  of  marriage. 
When  the  marriage  is  valid,  this  obligation  commences 
from  the  conclusion  of  the  marriage  ceremony. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  699,  700. 

Baillie,  Bk.  6,  Chap.  1,  p.  437  ; Hamilton’s  Hedayab,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  140  ; Zaidu-nil-Ambani,  Vol.  1,  p.  227. 

See  Sale’s  Koran,  Chap.  II,  p.  28  and  Chap.  LXV,  p.  455. 

See  Notes  to  Art.  56. 

Art.  161.  Maintenance  is  due  to  the  wife  even 
when  she  is  resident  in  her  father’s  house,  unless  without 
valid  reason  she  refuses  to  comply  with  the  husband’s 
request  to  reside  in  his  house. 

Notes. 

Radd-ul  Muhtar,  Vol.  2,  p.  701. 

Baillie,  Bk.  6,  Chap.  1,  p.  438  ; Zaidii-uil-Ambani,  Vol.  1, 

pp.  228. 

See  Kolashun  Bibee  v.  Sheikh  Didar  Buhsh^  24  W.  R.  Cr., 
44  (1875)  ; Section  488  of  the  Code  of  Criminal  Procedure  (Act 
V of  1898). 
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Art.  162.  Maintenance  is  due  to  the  wife  who 
refuses  to  follow  her  husband  on  a journey,  to  a place 
which  is  three  days’  distance  from  that  in  which  the 
marriage  was  contracted,  or  who,  even  after  consum- 
mation of  the  marriage,  refuses  to  surrender  herself  to 
her  husband,  because  she  has  not  received  in  full  the 
prompt  portion?  of  her  dower,  which  according  to  the 
custom  of  the  locality  she  is  entitled  to  demand. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  699,  702. 

Zaidu-nil-Ambani,  Vol.  1,  p.  229.  Hamilton’s  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  15,  s.  1,  p.  141. 

Art.  163.  V^here  a wife,  after  the  marriage  has 
been  consummated,  falls  sick  in  either  the  husband’s  or 
her  father’s  house,  she  is  entitled  to  maintenance  even 
when  the  illness  renders  her  unfit  for  sexual  intercourse, 
unless  she  has  refused,  without  lawful  reason,  to  sur- 
render herself  to  her  husband. 

Where  the  wife  falls  sick  in  her  husband’s  house 
and  causes  herself  to  be  taken  to  her  father’s  house,  she 
is  entitled  to  maintenance  even  when  her  husband  claims 
her  back,  so  long  as  it  is  found  impossible  to  remove 
her ; but  if  her  removal  is  possible  and  she  opposes  it 
without  a valid  reason,  she  loses  her  right  to  main- 
tenance. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  pp.  701,  703. 

Baillie,  Bk.  6,  Chap.  1,  pp.  349,  440  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  15,  s.  1,  p.  141  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  231. 

Art.  164.  The  husband,  when  undergoing  a term 
of  imprisonment,  is  not  released  from  the  obligation  to 


* See  Arts.  73,  104. 
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pay  his  wife’s  maintenance,  even  when  imprisoned  for 
a debt  due  to  his  wife  which  he  is  unable  to  pay. 

Motes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  699,  700,  702,  703. 

Baillie,  Bk.  6,  Chap.  1,  p.  445;  Zaidu-nil-Ambani,  Vol.  1, 
p.  234. 

Art,  165.  The  husband,  who  is  in  easy  circum- 
stances, must  provide  for  the  necessary  maintenance  of 
his  wife’s  personal  attendant.  When  the  wife  is  taken 
to  her  husband’s  house  with  several  servants,  if  the 
husband  has  the  means,  he  is  obliged  to  maintain  them 
all. 

Where  the  husband  has  children,  and  one  servant 
is  not  sufficient  for  their  service,  he  must,  if  he  is  in 
easy  circumstances,  maintain  two  or  more  servants 
according  to  the  needs  of  the  children. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  710,  711. 

Baillie,  Bk.  6,  Chap.  1,  p.  441 ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  342  ; Zaidu-nil-Amhani,  Vol.  1,  p.  234; 
Clavel,  Vol.  1,  p.  151. 


SECTION  II. WIVES  NOT  ENTITLED  TO  MAINTENANCE. 


(Arts.  166—172.) 

Art.  166.  When  the  wife  is  too  young  for  sexual 
intercourse,  the  husband  may  refuse  her  maintenance, 
unless  he  retains  her  in  his  house  for  the  sake  of 
company. 

Notes. 


Radd-ul- Muhtar,  Vol.  2,  p.  700. 

Baillie,  Bk.  6,  Chap.  1,  p.  437  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  141.  Zaidu-nil-Ambani,  Vol.  1,  p.  235. 

A right  to  maintenance,  depending  upon  the  personal  law 
of  the  individual,  is  a right  capable  of  being  enforced,  and  properly 
AK,  IML  7 


husband’s 

imprison- 

ment. 


Where  hus- 
band is 
bound  to 
maintain  his 
wife’s  ser- 
vants. 


Maintenance 
not  due  to 
child  wife. 


98 


INSTITUTES  OF  MUSSALMAN  LAW. 


Sick  wife 
whose 
marriage  is 
not  consum- 
mated, is  not 
entitled  to 
maintenance. 


Wife  on 
journey  un- 
accompanied 
by  husband, 
is  not  enti- 
tled to  main- 
tenance. 


Maintenance 
of  wife  en- 
gaged in  in- 
dependent 
profession . 


forms  the  subject  of  a suit  in  a Civil  Court — In  the  Matter  of  the 
petition  of  Luddun  Sahiba,  I.  L.  R.,  8 Cal.,  736  ; 11  C.  L.  R., 
237  (1882). 

Art.  167.  When  the  wife  is  sick  and  her  marriagfe 
has  not  been  consummated,  she  is  not  entitled  to  main- 
tenance if  she  cannot  be  removed  to  her  husband’s  house. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  703. 

Zaidu-nil-Ambani,  Vol.  1,  p.  236. 

Art.  168.  When  the  wife  undertakes  a journey,  or 
goes  on  a pilgrimage  unaccompanied  by  her  husband,  she 
is  not  entitled  to  maintenance  for  the  time  she  is  absent, 
even  though  she  is  accompanied  on  her  journey  by  one 
of  her  relations  within  the  prohibited  degree.^  When 
the  husband  undertakes  a journey  and  takes  his  wife 
with  him,  he  must  defray  all  the  costs  of  travelling  and 
living. 

When  the  wife  undertakes  the  journey  and  takes 
her  husband  with  her,  he  must  defray  her  living  but  not 
of  her  travelling  expenses. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  703;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  562. 

Zaidu-nil-Ambani,  Vol.  1,  p.  236  ; Clavel,  Vol.  ],  p.  143. 

Art.  169.  Where  the  wife  exercises  a profession 
necessitating  her  absence  from  her  husband’s  house 
throughout  the  day,  she  is  not  entitled  to  maintenance 
if  she  leaves  the  house  in  spite  of  l^er  husband’s  prohibi- 
tion 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  702. 

Zaidu-nil-Ambani,  Vol.  1,  p.  237. 


» See  Arts.  21,  22. 
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Art.  170.  Maintenance  is  not  due  to  a wife  during 
the  term  of  her  imprisonment,  though  it  be  for  a debt 
she  cannot  pay,  unless  it  is  the  husband  who  has  caused 
her  arrest  for  debt  due  to  himself. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  702. 

Baillie,  Bk.  6,  Chap.  1,  p.  4'69  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  141  ; Zaidu-nil-Ambani,  Vol.  1,  p.  237. 

Art.  171.  Where  a wife  leaves  her  husband’s  house 
without  his  permission  and  without  lawful  reason,  she 
is  deemed  rebellious,  and  not  only  loses  all  right  to 
maintenance  for  the  period  during  which  she  continues 
rebellious,  but  to  all  arrears  of  maintenance,  and  to  the 
sums  she  has  borrowed  for  maintenance  without  either 
a judicial  decree,  or  an  order  from  her  husband. 

She  is  also  held  to  be  rebellious,  when  she  forbids 
her  husband  to  enter  the  house  belonging  to  her  but  in- 
habited in  common,  unless  she  has  asked  him  to  take 
her  to  some  obher  house  and  he  has  not  done  so. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  702. 

Baillie,  Bk.  6,  Chap.  1,  p.  438  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  141.  Zaidu-nil-Ambani,  Vol.  J,  p.  238. 

According  to  Mahomedan  law,  a Mahomedan  wife  defying 
her  husband  and  refusing  to  live  with  him  is  not  entitled  to 
maintenance — A (the  wife)  v.  B.  (the  husband),  I.  L.  R.,  21 
Bom.,  77  (1896). 

Art.  172.  Where  the  marriage  of  a wife  is  radi- 
call}^  void  or  has  been  consummated  under  a semblance 
of  right,  she  can  claim  nothing  from  her  husband  on 
account  of  maintenance. 

Where  the  Judge  decrees  that  maintenance  be  paid 
to  a wife,  whose  marriage  is  subsequent!}'  pronounced 
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invalid,  the  husband  is  entitled  to  a refund  of  the 
amount  paid  under  the  decree,  but  not  to  the  amounts 
he  has  advanced  voluntarily. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  699 — 701. 

Baillie,  Bk.  6,  Chap.  .1,  p.  440  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  MO. 

SECTION  III. — RULES  REGULATING  THE  AMOUNT  OF  A 
wife’s  MAINTENANCE. 

(Arts.  179—180.) 

jgcaie  of  Art.  173.  When  fixing  the  amount  of  maintenance, 

tenance”^^^*^  due  regard  shall  be  paid  to  the  respective  conditions  of 
the  husband  and  wife. 

Where  both  are  rich,  the  husband  shall  allow  main- 
tenance on  a generous  scale.  Where  they  are  both 
poor,  the  allowance  shall  be  simple. 

Where  it  is  the  husband  who  is  poor,  he  must 
furnish  as  much  as  he  is  able  out  of  the  maintenance 
agreed  upon,  the  balance  constituting  a debt  to  the  wife, 
payable  when  the  husband’s  position  has  improved. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  700. 

Baillie,  Bk.  6,  Chap.  1,  p.  442  ; Hhiiiilton’s  Hedayah,  Vol.  1, 
Bk.  1,  Chap.  15,  s.  1,  p.  140  ; Zaidu-nil-Ambani,  Vol.  1,  p.  241. 

See  Sale’s  Koran,  Chap.  LXV,  p.  455. 

As  to  the  alteration  in  wife’s  maintenance — see  Section  489 
of  the  Code  of  Criminal  Procedure  (Act  V of  1898), 
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According  to  Mahomedan  law  until  there  has  been  an  ascer- 
tainment of  the  rate  at  which  maintenance  is  payable,  no  right  to 
maintenance  accrues  to  a wife  on  which  she  can  found  a suit — 
Mahomed  Museeliooddin  v.  Clara  Jane  Museeliooddin,  2 N.-W.  P., 
H.  C.  R.,  173  (1870). 


Art.  174.  Maintenance  may  be  fixed  in  kind  or 
in  money,  according  to  the  variations  in  the  price  of  shan  be 
commodities  in  the  locality. 

Where  a judicial  decree  has  fixed  the  amount  of 
maintenance  and  the  price  of  commodities  thereafter 
rises,  the  wife  is  entitled  to  the  additional  amount,  but 
where  the  price  falls  the  husband  is  entitled  to  a 
reduction. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  706,  707. 
Zaidu-nil-Ambani,  Vol.  1,  p.  243. 


Art.  175.  Payment  of  maintenance,  whether  in 

u.  * f V j , winch  mam- 

kind  or  in  money,  must  be  regulated  by  the  husband  s tenance  is 

calling.  The  husband,  who  lives 'by  his  labour  from  day  must  be 
to  day,  shall  pay  daily  and  in  advance  the  sum  fixed  for  caUiifg.^  * 
his  wife’s  maintenance.  The  workman,  receiving  a 
weekly  w^age,  shall  pay  weekl}^  The  tradesman,  ^vho 
is  paid  by  the  month,  shall  pay  monthly. 

The  cultivator  who  gathers  his  crops  annually,  shall 
pay  annually.  Nevertheless,  the  wife  can  insist  on 
being  paid  daily,  where  the  husband  neglects  to  pay  at 
the  times  fixed. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  705. 
Zaidu-nil-Ambani,  Vol.  1,  p.  244. 


Art.  176,  During  the  marriage,  the  husband  can  where 
undertake  that  he  himself  wfill  furnish  the  necessary 
food  for  his  wife.  maintain  his 
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Where  he  does  not  do  so  regularly,  the  Judge  shall 
order  the  husband  to  appear,  and  after  having  satisfied 
himself  that  the  complaint  is  well-founded,  and  that  the 
husband  does  not  as  a rule  supply  sufficient  food,  he 
shall  fix  the  amount  of  maintenange  in  accordance  with 
the  rules  laid  down  in  the  preceding  Article,  and  shall 
direct  the  husband  to  pay  the  amount  to  the  wife,  so 
that  she  may  provide  herself  with  her  requirements. 

If  the  husband  refuses,  in  spite  of  the  judicial 
order,  to  pay  the  amount,  the  Judge,  if  the  wife  demands 
it,  may  have  him  arrested.  If  he  does  not  even  then 
discharge  the  debt  he  owes  his  wife,  the  Judge  may 
commit  him  to  prison,  and  may  also  oi’der  the  sale  of 
his  property  which  is  not  indispensable  to  him,  and  use 
the  proceeds  in  payment  of  the  wife’s  maintenance. 

Notes. 

Eadd-ul-Muhtar,  Vol.  2,  pp.  704,  705 ; Fatawa- 
i-Alamgiri,  Vol.  2,  p.  567. 

Baillie,  Bk.  6,  Chap.  1,  pp.  441,  443  ; ZaiJlu-nil-Ambani, 
Vol.  1,  p.  245. 

A Mahomedan  wife  is  entitled  to  maintenance  from  the  date 
of  decree,  where  there  is  no  agreement  for  maintenance  before 
suit.  She  is  also  entitled  to  maintenance  during  the  continuance 
of  marriage.  Ahdool  Futteh  v.  Zahunnessa  Khatun^  I.  L.  K-., 
6 Cal.,  631,  per  Garth,  C.  J.  (1881). 

A Mahomedan  husband  was  bound  to  pay  the  maintenance 
money  to  his  wife  according  to  the  terms  of  the  order  of  the 
Magistrate  up  to  the  date  when  he  repudiated  his  wife — Nepoor 
Aurut  y.  Jurai^  10  B.  L.  B.,  App.  33  (1873). 

*'  c 

See  Sidhesivar  Teor  v.  Gyanada  Dasi^  I.  L.  R.,  22  Cal.,  291 
(1894)  ; Shah  Alin  Ilyas  v.  Ulfat  Bihi,  I.  L.  R,  19  All.,  50 
(1896). 

Art.  177.  Where  the  husband  is  known  to  be  iii 
straitened  circumstances  and  does  not  possess  the  means 
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to  pay  for  his  wife’s  maintenance,  the  Judge  shall  not 
commit  him  to  prison,  nor  shall  he  pronounce  separation 
on  this  account.  But  after  having  fixed  the  amount  of 
maintenance,  he  shall  authorize  the  wife  to  buy  food  on 
credit  or  to  borrow  in  her  husband’s  name. 

The  wife’s  relations  on  whom,  in  default  of  the 
husband,  falls  the  obligation  of  providing  her  with  main- 
tenance, and  those  relations  whose  duty  it  is  to  maintain 
the  children  in  the  event  of  their  father’s  deatl , are 
obliged  to  lend  the  wife  what  is  necessary  for  her  and 
her  children’s  maintenance. 

Notes. 

Radd-ul-Muht4r,  Vol.  2,  pp.  12,  13. 

Baillie,  Bk.  6,  Chap.  1,  p.  443  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  142  ; Zaidu-nil-Ambani,  Vol.  1,  p.  246  ; 
Clavel,  Vol.  1,  pp.  153,  157. 

Art.  178.  Where  the  amount  of  maintenance  has 
been  mutually  agreed  upon  or  fixed  by  a judicial  decree, 
and  the  wife  learns  that  her  husband  intends  leaving 
her,  or  fears  that  he  may  absent  himself,  she  can  demand 
that  a reliable  surety  be  furnished  for  one  month  or 
more,  according  to  the  length  of  her  husband’s  absence. 

Notes. 

Radd-ul-Muhtar,  Yol.  2,  pp.  705,  706. 

Zaidu-nil-Ambani,  Vol.  1,  p.  251. 

Art.  179.  Where  the  amount  of  maintenance  has 
been  fixed  by  judicial  decree,  it  may  be  raised  or  lowered 
according  to  the  changes  in  the  position  of  husband  and 
wife. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  704,  713. 

Zaidu-nil-Ambani,  Vol.  1,  p.  252  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  15,  s.  1,  p.  142. 
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Where  wife  Art.  180.  The  wife  can  claim  no  wages  from  the 

wa^^s  from^  husband  for  preparing  his  food,  although  legally  she 
the  husband,  bound  to  do  this  work.  She  is  oi;ily  entitled 

to  wages  when,  by  her  husband’s  order,  she  cooks  food 
or  makes  bread  for  sale. 


Notes. 

Radd-ul-Muht^r,  Vol.  2,  p.  703. 
Zaidu-nil-Ambani,  Vol.  1,  p.  253. 


SECTION  IV. — CLOTHING  AND  LODGING. 


(Arts.  181—188.) 


Husband 
bound  to 
provide  his 
wife  with 
lo  thing. 


Art.  181.  From  the  day  a valid  marriage  is  con- 
tracted, the  wife  is  entitled  to  clothing.  The  husband 
is  bound  to  provide  her  each  year  with  two  complete 
sets  of  clothing,  at  least  one  for  summer  and  one  for 
winter.  Their  quality  is  determined  by  the  position  of 
the  husband  and  wife  and  in  accordance  with  local 
custom. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  704^ — 707. 

Baillie,  Bk.  6,  Chap.  1,  p.  448  ; Zaidu-nihAmbani,  Vol.  1, 
p.  253. 


setUed  in^  Art.  182.  The  price  of  clothing,  like  that  of  food, 

kinder  can  be  made  payable  in  kind  or  in  mone}^,  and  must  be 
^ provided  for  in  advance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  704. 
Zaidu-nil-Ambani,  Vol.  1,  p.  254. 


Where  wife  Art.  183.  The  wife  cannot  claim  a new  garment 

newgar^^^  before  the  date  fixed,  unless  the  garment  furnished  has 
suffered  by  fair  wear  and  tear.  She  is  responsible  for 
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the  loss  of  a garment,  and  the  husband  is  not  bound 
to  replace  it  until  the  expiry  of  the  period  fixed. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  710;  Fatawa-i-Alam- 
giri,  Vol.  2,  p.  570. 

Zaidu-nil-Ambani,  Vol.  1,  p.  255. 

Art.  184.  Where  husband  and  wife  are  both 
wealthy,  the  husband  must  provide  a separate  house 
for  his  wife’s  residence  ; where  they  are  not  wealthy,  the 
husband  must  provide  a separate  apartment  according  to 
his  means,  which  must  possess  the  necessary  conveniences 
and  must  not  be  isolated. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  718,  719,  720. 

Zaidu-nil-Ambani,  Vol.  1,  p.  256. 

See  Sales’  Koran,  Chap.  LXV,  p.  455. 

Art.  185.  The  husband  cannot  force  his  wife  to 
provide  lodging  in  her  dwelling  for  any  of  his  relations, 
or  for  his  children  by  a former  marriage,  except  those 
under  the  age  of  reason. 

On  her  side,  the  wife  cannot  give  lodging  to  any 
of  her  relations  or  to  her  own  children  by  a former 
marriage.  In  both  cases,  the  consent  of  the  other  party 
is  necessary. 

Notes. 

Tahtavi,  Vol.  2,  p.  266. 

Baillie,  Bk.  6,  Chap.  1,  p.  448  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15.  s.  2,  p.  185  ; Zaidii-nil-Ambani,  Vol.  1,  p.  257. 

Art.  186.  The  residence  of  a near  female  relation 
of  the  husband  in  the  house  occupied  by  the  wife,  does 
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not  entitle  the  latter  to  claim  a separate  lodging  else- 
where, except  when  she  has  cause  to  complain  of  the 
relation’s  familiar  behaviour  with  her  husband. 

But  the  lodging  of  a co-wife  in  the  same  house 
gives  the  wife  a right  to  demand  a separate  lodging 
elsewhere.  The  same  rule  applies  where  a co-wife  or 
one  of  the  husband’s  relations  is  lodged  in  the  same 
apartment  with  the  wife. 

Notes. 

Badd-ul-Muhtar,  Vol.  2,  pp.  718,  719. 

Baillie,  Bk.  4,  Chap.  1,  p.  44b  ; Zaidu-nil-Ambani,  Vol.  1,. 
p.  258. 

Art.  187.  Where  the  house  possessed  by  the  hus- 
band, contains  no  other  inmates,  and  the  wife  suffers  from 
loneliness,  or  where  the  husband  neglects  her  by  night, 
and  remains  with  a co-wife  while  she  has  neither  child 
nor  servant  to  keep  her  company,  the  husband  is  bound 
to  procure  a companion  for  her,  or  else  provide  another 
dwelling  for  her  in  which  she  will  have  no  cause  to  com- 
plain  of  solitude. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  720,  721. 

Zaidu-nil-Ambani,  Vol.  1,  p.  25b.  ,, 

Art.  188.  The  husband  is  bound  to  supply  hi& 
wife  with  a mattress,  blankets  and  suitable  furniture 
in  accordance  with  his  position  in  life.  He  is  not  even 
relieved  from  this  obligation  whdi^  the  wife  possesses 
such  articles  herself. 

The  husband  must  also  provide  the  necessary  house- 
hold utensils,  as  well  as  the  cosmetics  and  other  articles, 
indispensible  to  the  wife’s  toilette  according  to  the 
custom  of  the  country. 
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Notes. 

Fatawa-i-Alaingiri,  Vol.  2,  pp.  517,  564 ; Radd- 
ul-Muhtar,  Yol.  2,  p.  707  ; Bahrr-ul-Rayek,  Yol.  4, 
p.  194. 

Baillie,  Bk.  6,  Chap.  1,  p.  448  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  260. 

SECTION  V. THE  WIFE’s  MAINTENANCE  WHEN 

THE  HUSBAND  IS  ABSENT. 

(Arts.  189—196.) 


Art.  189.  Where  a husband  is  absent,  the  wife  Wife’s 
may,  for  the  purpose  of  maintenance,  be  authorized  to  where  hus- 
dispose  of  such  goods,  or  quantities  of  gold  or  silver,  abse^rand 
coined  or  uncoined,  left  by  the  husband,  as  will  suffice 
to  provide  for  the  amount  decreed  in  her  favour. 

Where  the  husband  has  left  behind  deposits  or 
debts,  the  wife  may  be  authorized  to  use  a part  of  them 
also,  provided  they  are  of  such  nature  as  may  be  used 
for  maintenance,"  and  the  depositary  and  debtor  respec- 
tively admit  the  deposit  and  debt  and  recognize  the 
marriage.  She  may  also  be  authorized  to  dispose  of 
them  where  she  can  establish  the  deposit  or  debt  and 
the  Judge  is  cognisant  of  her  marriage. 

The  Judge  shall  first  make  an  order  that  payment 
of  the  maintenance  be  made  from  the  sale  of  the  house- 
hold effects,  and  afterwards  from  the  deposit  and  debts. 

He  shall  require  good  security  from  the  wife  for  the 
amounts  she  receives,  and  shall  make  her  declare  on 
oath  that  her  husband  had  advanced  her  no  maintenance. 


Notes. 

Radd-ul-Muhtar,  Yol.  2,  pp.  722,  723. 

Baillie,  Bk.  6,  Chap.  1,  pp.  443,  445  ; Hamilton’s  Heclayah, 
Vol.  1,  Bk.  4,  Chap.  15,  s.  2,  pp.  144,  145;  Vol.  2,  Bk.  13, 
p]).  214,  215.  Zaidn-nil-Ambani,  Vol.  1,  p.  260. 
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Art.  190.  Where  the  absent  husband  has  not  pro- 
vided for  any  maintenance  for  his  wife  during  his  absence, 
and  the  wife  proves  her  marriage  with  him^  the  Judge 
shall  make  an  order  for  her  maintenance,  and  authorize 
her  to  borrow  or  make  purchases  on  credit  in  her  absent 
husband’s  name,  but  he  shall  not  dissolve  the  marriage 
even  though  the  wife  demands  it. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  724. 

Zaidu-nil-Ambani,  Vol.  1,  p.  265  ; Glavel,  Vol.  1,  p.  157. 

Art.  191.  Where  the  husband  on  his  return,  proves 
that  he  had  paid  his  wife  her  maintenance  in  advance 
or  where  the  wife,  in  default  of  proof,  refuses  to  take 
the  oath,  the  husband  is  entitled  to  recover  the  amount 
from  his  wife,  or  the  surety. 

Where  the  wife  admits  that  she  had  received  main- 
tenance in  advance  from  her  husband,  he  shall  be  entitled 
to  recover  the  amount  from  her  alone. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 

Zaidu-nil-Ambani,  Vol.  1,  p.  266. 

Art.  192.  Where  the  husband,  on  his  ^ return, 
denies  the  fact  of  marriage,  his  sworn  declaration  shall 
be  accepted,  unless  the  wife  produces  proof  to  the  con- 
trary. Where  the  husband  takes  the  oath,  he  can,  in 
case  of  a deposit,  sue  his  wife  or  the  depositary  for 
payment ; in  the  case  of  a debt^  he  can  only  sue  the 
debtor,  who,  in  turn,  can  proceed  against  the  wife. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 
Zaidu-nil-Ambani,  Vol.  1,  p.  268  ; Olavel,  Vol.  1,  pp.  157,  160. 


MAINTENANCE  DURING  HUSBAND’s  ABSENCE.  109 

Art.  193.  Where  the  husband,  on  his  return,  proves 
that  the  marriage  was  dissolved  by  repudiation^  that 
the  period  of  Iddaf  had  expired,  and  that  consequently 
the  wife  was  in  no  way  entitled  to  the  maintenance 
received  by  her  in  his  absence,  he  may  sue  his  wife  for 
recovery  of  the  amount  recovered  by  her,  but  can  not 
sue  the  depositary  or  debtor,  unless  the  husband  can 
establish  that  the  depositary  or  the  debtor  was  aware 
that  the  marriage  had  been  dissolved. 

Notes. 

Fatawa-i-Alamgiri,  Yol.  2,  p.  565. 

Zaidu-nil-Ambani,  Vol.  1,  p.  269  ; Clavel,  Vol.  1,  p.  160. 

Art.  194.  Where  the  depositary  or  debtor,  directed 
by  the  Judge  to  provide  maintenance  for  the  wife  of  the 
absentee,  claims  to  have  paid  the  deposit  or  the  debt  to 
the  wife  for  her  maintenance,  and  she  denies  it,  the 
depositary’s  declaration  shall  be  accepted,  but  the  debtor 
shall  be  required  to  adduce  proof  in  support  of  such 
payment. 


Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  565. 

Zaidu-nil-Ambani,  Vol.  1,  p.  270. 

Art.  195.  Where  the  husband  leaves  behind  a 
deposit  or  goods  that  cannot  be  used  for  maintenance, 
neither  the  wife  nor  the  Judge  has  the  right  to  dispose 
of  them  in  order  to  provide  maintenance. 

The  immovable  property  belonging  to  the  absent 
husband  shall  be  leased  out,  and  a part  of  the  income 
expended  for  the  wife’s  maintenance. 
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* See  Art.  217. 


• See  Art.  310. 
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Notes. 

Fatawa-i-Alamgiri,  VoL  2,  p.  565. 

Baillie,  Bk.  6,  Chap.  1,  p.  443  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  270. 

Art.  196.  In  all  cases  where  a Judge  authorizes  a 
wife  to  dispose  of  the  property  left  by  her  absent  hus- 
band, it  is  lawful  for  her  to  take  from  the  property  so 
left  by  him  what  is  necessary  for  her  maintenance  with- 
out a judicial  decree. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  565, 

Baillie,  Bk.  6,  Chap.  1,  p.  443;  Zaidu-nil-Ambani,  Vol.  1, 

p.  270. 


SECTION  VI. — -DEBTS  FOR  MAINTENANCE. 

(Arts.  197—205.) 

Art.  197.  The  necessary  debts  contracted  for  the 
maintenance  of  a man,  his  wife,  and  his  children,  are 
payable  before  any  other  debt. 

Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  95. 

Zaidu-nil-Ambani,  Vol.  1,  p.  271  ; Clavel,  Vol,  1,  p.  154. 

C 

Art.  198.  Maintenance  does  not  constitute  a debt 
until  it  is  fixed  by  a judicial  decree,  or  mutuall}^  agreed 
upon  by  the  husband  and  wife. 

Notes.  , ^ ^ 

Radd-ul-Muhtar,  Vol.  2,  p.  714. 

Zaidu-nil-Ambani,  Vol.  1,  p.  273  ; Clavel,  Vol.  1,  p.  153. 

According  to  Mahomedan  law  until  there  has  been  an 
ascertainment  of  the  rate  at  which  maintenance  is  payable,  no 
right  to  maintenance  accrues  to  a wife  on  which  she  can  found 


DEBTS  FOR  MAINTENANCE. 


Ill 


a suit — Mahomed  Museehooddin  v.  Clara  Jane  Museehooddin,  2 
j-  N.-W.  P.,  H.  C.  R;,  173  (1870). 

I When  a woman  sues  her  husband  for  maintenance  for  a time 

j antecedent  to  any  order  of  the  Judge  or  mutual  agreement  of  the 
I parties,  the  Judge  is  not  to  decree  maintenance  for  the  past, 
j — Ahdool  Futteh  v.  Zabwhneessa  Khatun  I.  L.  R.,  6 Cal.,  631,  per 
||  Garth,  C.  J.  (1881). 

li 

Art.  199.  The  debt  for  maintenance,  judicially 
made  payable  to  the  wife,  or  settled  by  mutual  agree- 
ment between  husband  and  wife,  is  not  subject  to  the 
law  of  limitation,  and  where  the  wife  has  not  claimed 
the  debt  in  full  or  in  part  at  the  dates  fixed  so  long  as 
she  and  her  husband  are  living,  she  is  entitled  to  the 
debt  however  much  overdue. 

Notes. 

E,add-ul-Muht§^r,  Vol.  2,  p.  714. 

Baillie,  Bk.  6,  Chap.  1,  p.  443  ; Hamilton’s  Hedayah,  Yol.  1, 
Bk.  4,  Chap.  15,  s.  1,  p.  142  ; Zaidu-nil-Ambani,  Vol.  1,  p.  274. 

Art.  200.  Where  a wife  has  expended  or  borrow- 
ed some  amount  on  account  of  maintenance  before  the 
same  has  been  fixed  by  judicial  decree,  or  by  mutual 
agreement,  she  is  not  entitled  to  recover  the  amount 
from  her  husband,  whether  present  or  absent,  if  she 
allows  a full  month  to  pass  without  claiming  it. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  714. 

Zaidu-nil-Ambani,  Vol.  1,  p.  273  ; Clavel,  Vol.  1,  p.  154. 

See  the  Indian  Limitation  Act  (XV  of  1877). 

Art.  201.  The  death  of  either  husband  or  wife 
extinguishes  the  latter’s  claim  to  arrears  of  maintenance 
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awarded  by  judicial  decree,  or  fixed  by  mutual  agreemetit, 
and  whatever  she  has  borrowed  without  judicial  autho- 
rity. 

The  repudiation  of  the  wife  does  not  cause  her  to 
forfeit  arrears  of  maintenance,  unless  it  is  proved  that 
she,  by  her  misconduct,  has  forced  the  husband  to 
repudiate  her. 

Notes. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  2,  Chap.  15,  s.  1,  p,  143  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  275  ; Clavel,  Vol.  1,  p.  155. 


f 


I 


Art.  202.  A debt  for  maintenance  contracted  by  S 
the  wife  in  her  husband’s  name  in  pursuance  of  a judicial  | 
decree,  always  constitutes  a debt  against  the  husband,  I 
and  if  he  dies  first,  becomes  chargeable  against  his  estate.  | 

Where  a loan  is  effected  by  virtue  of  a judicial  ! 
decree,  the  lender  may  sue  the  wife  or  her  husband  for  ,j 
payment.  Where  there  is  no  judicial  decree,  the  lender  ' 
must  proceed  against  the  wife,  who,  if  she  is  entitled  to 
do  so,  may  proceed  against  the  husband.  ^ i 


Notes. 

Radd-ul-Muht^r,  Vol.  2,  p.  715. 

Zaidn-nil-Ambani,  Vol.  1,  p.  257  ; Clavel,  Vol.  1,  p.  155.  S 

Art.  203.— Advances  for  maintenance  made  to  the  | 
wife  by  the  husband  or  by  his  father,  cannot  be  recovered  | 
in  the  event  of  repudiation^  or  of  the  death  of  husband  i 
or  wife  even  when  such  advances  have  not  been  entirely  r 
consumed.  ^ i| 

Notes.  ^ I 

Radd-ul-Muhtar,  Vol.  2,  p.  716.  ; 

Baillie,  Bk.  6,  Chap.  1,  p.  444  ; Hamilton’s  Hedayab,  Vol.  1,  | 
Bk.  4,  Chap.  15,  s.  1,  p.  203  ; Zaidu-nil-Ambani,  Vol.  1,  p.  276. 


• See  Art.  217. 
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Art.  204. — A wife  cannot  release  her  husband 
from  paying  arrears  of  maintenance,  before  the  amount 
has  either  'been  fixed  by  a judicial  decree,  or  has  been 
settled  by  mutual  agreement. 

When  the  amount  has  been  fixed,  the  wife  can 
validly  renounce  in  her  husband’s  favour  any  arrears  of 
maintenance,  and  where  the  maintenance  is  payable 
daily,  weekly,  monthly,  or  yearly,  she  can  release 
him  from  the  payment  provided  for  one  of  these  periods, 
if  the  period  has  already  commenced. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  708. 

Baillie,  Bk.  6,  Chap.  1,  p.  446  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  277. 

Art.  205.  Where  a wife  is  in  debt  to  her  husband, 
she  cannot  set  off  the  amount  of  her  debt  against  main- 
tenance due  to  her,  unless  he  consents  to  it. 

On  the  other  hand,  the  husband,  without  his  wife’s 
consent,  can  set  off  a debt  for  maintenance  against  a 
debt  she  owes  him. 


Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  171. 
Zaidu-nil-Ambani,  Vol.  1,  p.  278. 

See  Section  111  of  the  Code  of  Civil  Procedure  (Act  XIV 
of  1882). 


Where  wife 
may  release 
her  husband 
from  paying 
main- 
tenance. 


Where  main- 
tenance may 
be  set  off 
against  an- 
other debt 


AR,  IML 


8 


CHAPTER  HI. 


Husband’s 
authority  in 
respect  of 
wife’s  pro- 
perty, and 
wife’s  power 
of  disposi- 
tion of  same. 


Husband’s 
rights  over 
the  wife 
after  he  has 
paid  the 
prompt  part 
of  dower. 


MARITAL  AUTHORITY, 

(Arts.  206—211.) 

Art.  206.  A husband  has  no  power  over  his 
wife’s  property.  A wife  can  dispose  of  all  her  pro- 
perty without  her  husband’s  consent  or  sanction,  nor 
does  his  marital  authority  empower  him  to  restrain  her 
from  so  doing. 

She  can  receive  the  rents  and  income  derived  from 
her  property,  and  can  entrust  the  administration  of  her 
estate  to  a person  other  than  the  husband. 

When  a wife  is  of  age  and  under  no  legal  disability, 
all  her  contracts  are  valid  without  sanction  of  or  rati- 
fication by  her  husband,  father,  paternal  grandfather,  or 
testamentary  guardian. 

Whatever  fortune  she  may  possess,  the  wife  is  not 
bound  to  contribute  anything  towards  the  household 
expenses. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  84  ; Radd-ul-Muhtar, 
Vol.  2,  p.  707. 

Zaidu-nil-Ambani,  Vol.,  1,  p.  279;  Olavel,  Vol.  1,  p.  162. 

Art.  207.— After  payment  of  the  prompt*  portion 
of  the  dower,  the  husband  has  the  right  : 

(1)  To  forbid  his  wife  to  leave  the  house  without 
his  permission,  respecting  her  right  to  visit  her  father 
and  mother,  and  relations  within  the  prohibited  degrees^ 
at  fixed  periods. 


‘ See  Art.  73. 


* See  Arts.  21  22. 
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(2)  To  forbid  her  to  visit  and  mix  with  strange 
women,  and  to  prevent  her  attending  festivals  and  social 
gatherings,  even  with  her  relations  within  the  prohibited 
degrees. 

(3)  To  compel  her  to  leave  her  father’s  house 
when  she  is  not  too  young,  and  live  among  respectable 
neighbours  in  any  quarter  of  the  town  in  which  the 
marriage  was  contracted,  even  if  the  contrary  was 
stipulated  when  he  married  her. 

(4)  To  prohibit  her  relations  residing  in  the  house, 
whether  it  is  the  husband’s  own  property  or  only  lent  or 
leased  to  him. 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  pp.  390,  719,  721. 

Baillie,  Bk.  6,  Chap.  1,  pp.  449,  450  ; Zaidu-iiil-Ainbani, 
Vol.  1,  p.  280  ; Clavel,  Vol.  1,  p.  170. 

See  Notes  to  Art.  213. 

Art.  208.  -After  payment  of  the  prompt  portion^ 
of  the  dower,  a husband  can  remove  his  wife  from  the 
place  in  which  the  marriage  was  contracted,  to  a distance 
of  less  than  three  days’  journey  ; but  if  the  distance  is  a 
three  days’  journey,  he  cannot  compel  her  to  follow  him 
even  if  he  has  paid  the  whole  dower. 

Notes. 

lladd-ul- Muhtar,  Vol.  2,  pp.  390,  391. 

Baillie,  Bk.  1,  Chap.  7,  p.  125  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  3,  p.  55.  ; Zaidu-nil-Ainbani,  Vol.  1,  p.  282. 

Art.  209.  When  the  wife  commits  a fault,  or  her 
conduct  calls  for  reprimand,  for  which  the  law  has  pre- 
scribed no  judicial  penalty,  the  husband  can  punish  her 
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• See  Art.  73. 
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in  moderation.  He  must  not  use  violence  towards  her 
even  under  extreme  provocation. 

Notes. 

Bahrr-ul-Ea^-ek,  Vol.  3,  p.  84. 

Baillie,  Bk.  1,  Chap.  11,  p.  191  ; Zaidu-Dil-Ainbani,  Voi.  1, 
p.  283  ; Clavel,  Vol.  1,  p.  164. 

This  conception  of  the  mutual  rights  and  obligations  arising 
from  marriage  between  the  husband  and  wdfe,  bears  in  all  main 
features  close  similarity  to  the  Boman  law  and  other  Europejin 
systems,  which  are  derived  from  that  law  ; and  even  regarding  the 
pow'er  of  correction  the  English  law  seems  to  resemble  the 
Mahomedan,  for  even  under  the  former  “ the  old  authorities  say 
the  husband  may  beat  his  wife  ; ” and  if  in  modern  times  the 
rigour  of  the  law  has  been  mitigated,  it  is  because  in  England,  as 
in  this  country,  the  criminal  law  has  stepped  in  to  give  to  the 
wife  personal  security,  which  the  matrimonial  law  does  not.  The 
Mahomedan  law,  on  a question  of  what  is  legal  cruelty  between 
man  and  wife,  w^ould  probably  not  differ  materially  from  the 
English  law — Ahdid  Kadir  v.  Saliwa,  1.  L.  B.,  8 All.,  149,  F.  B., 
per  Mahmood,  J.  (1886). 

See  Section  79  of  the  Indian  Penal  Code  (Act  XLY  of 
1860). 

Art.  210.  When  the  husband  and  wife  disagree,, 
the  judge,  before  whom  they  bring  their  complaint,, 
shall  nominate  two  arbitrators  of  known  respectability, 
one  from  the  husband’s  family  and  one  from  the  wife’s, 
and  refer  to  them  the  matters  in  dispute. 

The  arbitrators  after  hearing  both  sides  shall, 
endeavour  by  all  possible  means  to  bring  about  a recon- 
ciliation. If  unsuccessful,  the  arbitrators  may  grant  a 
repudiation  when  empowered  to  do  so  by  both  parties. 

Notes. 

Tafsvi-i-Ahmedi,  pp.  280,  281. 

Zaidu-nil-Amhaui,  Vol.  1,  p.  284  ; Clavel,  "V  ol.  1,  p.  230. 

" See  Sale’s  Koran,  Chap.  IV.,  p.  65. 
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Art.  211.  If  the  wife  complains  of  her  husband’s  Husband 
ill-treatment,  and  brings  positive  proof  of  his  having  punishment 
used  violence  towards  her,  even  though  under  great 
provocation,  he  is  liable  to  punishment  in  accordance 
with  the  gravity  of  the  offence. 

Notes. 

Radd-ul-Muht^r,  Vol.  2,  p.  720. 

Z:ddu-nil- Ainbani,  Vol.  1,  p.  281  ; Clavel,  Vol.  1,  p.  230. 

See  Itviiaii  Penal  Code  (Act  XLV  of  1860,  Chap.  XVI). |j 

CHAPTER  IV. 

RIGHTS  AND  DUTIES  OP  THE  WIFE. 

(Arts,  212—216.) 

Art.  212.  A wife  must  be  obedient  to  her  Wife’s  duties 
husband  in  all  that  is  permitted  and  legally  ordained  as  husband, 
a duty  of  marriage  : she  must  remain  in  her  husband’s  prompt 
house  and  not  quit  it  without  his  permission,  after  pay- 
ment  to  her  in  full  of  the  prompt  portion^  of  the  dower  : 
she  must  not 'refuse  her  person  to  him  unless  legally  or 
physically  prevented  : she  must  live  a virtuous  life  and 
must  carefully  watch  over  his  property  and  household  : 
and  without  his  permission  she  must  give  away  no  part 
of  his  belongings,  except  that  which  it  is  customary  to 
give. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  173,  175. 

Zaidii-nil-Ambani,  Vol.  1,  p.  285. 


Art.  213.  Where  the  dower  is  divided  into  two  wife  may 
parts,  the  wife,  even  after  voluntary  consummation  of  person ^un til 
the  marriage,  can  refuse  her  person  to  her  husband  and  jo^’^rispaid 
refuse  to  follow  him  to  his  house  until  he  has  paid  in 
full  the  prompt  portion^  of  the  dower. 


• See  Art.  73. 
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If  the  amount  of  prompt  dower  has  not  been  fixed^ 
the  wife  is  justified  in  refusing  her  person  until 
payment  of  the  amount,  which  in  accordance  with  the 
custom  of  the  country,  would  be  accorded  to  a woman 
of  her  rank  and  station. 

c 

She  can  refuse  her  person  where  the  payment  of 
the  full  dower  is  arranged  for  by  instalments,  unless  a 
stipulation  to  the  contrary  was  made. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  388,  389. 

Zaidu-nil-Ambani,  Vol.  1,  p.  286  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  2,  Chap.  3,  p.  54. 

According  to  Imam  Abu  Hanifa,  the  founder  of  the  Hanifa 
sect  of  Mussalmans,  the  wife  even  after  consummation  of 
marriage,  can  refuse  her  person  to  her  husband  until  he  has  paid 
in  full  the  prompt  portion  of  the  dower.  In  Egypt,  Turkey  and 
Arabia,  this  rule  of  law  obtains  among  the  Hanifites,  and  the 
British  Courts  in  India  administered  it  for  nearly  a century,  as 
the  following  notes  of  their  decisions  would  illustrate. 

Dower  must  be  considered  as  immediately  demandable,  unless 
the  contrary  was  specified.  The  husband  on  the  payment  of  the 
wife’s  dower  due,  can  enforce  her  cohabitation  with  him,  but 
not  before— Karim  v.  Fazilatun-nissa,  5 Sel.  Rep.,  S.  D.  A. 
90  (1830)  ; Fnkhro~7nssa  v.  Shah  Ally  Fiizzah,  6 Sel.  Rep.  S.  D. 
A.  368  (1840). 

See  also  Sel.  Rep.  103,  S.  A.  Bom.  (1832)  ; Morris’  Sel. 
Dec.,  S.  D.  A.,  Bom.,  Part  III,  41  (1853).  ^ 

An  action  for  restitution  of  conjugal  rights  will  not  lie  unless 
the  husband  has  paid  the  prompt  portion  of  the  dower  to  the 
wife,  even  after  the  consummation  of  marriage  with  her. — Ahdool 
Sliukhoa7\  V.  Eaheemoon-nissa.  6 N.  W.  P.,  H,  C.  R.,  94,  per 
Turner,  J.  (1874). 

A Mahomedan  wife  can  refuse  herself  to  her  husband  till  her 
dower,  being  prompt,  has  been  satisfied.  The  circumstance  that 
the  husband  and  wife  already  cohabited  since  their  marriage  does 
not  preclude  the  wife  from  refusing  further  cohabitation  until  the 
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portion  of  her  dower  payable  to  her  has  been  paid — Eidan  v, 
Mazliar  Husain^  I.  L.  R.  1 AIL,  4(^3  (1877). 

The  views  propounded  by  Abu  tianifa  shouhl  be  followed, 
and  that  a woman  entitled  to  dower,  that  is  prompt,  may,  even 
after  consummation  or  valid  retirement,  deny  her  husband  access 
to  her  person  in  order  to'enforce  the  man’s  pecuniary  obligation 
to  her — Wilayat  Husain  v.  Allah  Rakhi,  1.  L.  R.,  2 All.,  831,  per 
Straight,  J.  (1880). 

When  a Mahomedan  wife’s  prompt  portion  of  the  dower 
was  not  paid,  it  was  held  that  a suit  for  restitution  of  conjugal 
rights  was  not  maintainable. — Nasrat  Husain  v.  Hamidan^ 
1.  L.  R.,  4 AIL,  205  (1882). 

See  also  Jumeela  v.  Malleeka^  W.  R.  Sup.  VoL,  252  (1864)  ; 
Fatima  Bihi  v.  Sadruddin,  2 Bom.  H.  C.  R.,  291  (1865)  ; Buzloor 
Raheem  V.  SJmmsoonnissa  11  M.  I.  A.,  551  (1867)  ; Tadiya  v. 
Hasanehiyari,  6 Mad.  H.  C.  R.,  9 (1870)  ; Khajooroonnissa  v. 
Rayeesoomiissa,  L.  R.,  2 I.  A.,  235  (1870). 

But  in  a suit  for  restitution  of  conjugal  rights  by  a Maho- 
medan husband,  the  question  of  the  wife’s  right  to  refuse 
cohabitation  with  her  husband,  after  consummation  of  marriage, 
on  the  ground  of  non-payment  of  dower  was  argued  in  1885 
before  the  Full  BWch  of  the  Allahabad  High  Court,  including 
Mahmood,  J.  Mahmood,  J.,  disagreed  with  the  views  propounded 
by  Imam  Abu  Hanifa,  and  agreeing  with  the  views  of  the  two 
disciples.  Imam  Abu  Yusuf  and  Imam  Mahomed,  overruled  the 
current  of  decisions  on  the  subject,  and  the  Full  Bench  adopted 
his  opinion. 

Ma'hmood,  J.,  observed  as  follows  : — 

“The  right  of  dower  confers  another  right  upon  the  Mahome- 
dan wife,  and  the  nature  of  this  second  right  is  described  in  the 
Hedayah  in  a passage  on  which  the  learned  pleader  for  the 
respondent  has  relied  for  his  contention.  The  passage  is  to  be 
found  in  Grady’s  edition  of  Hamilton’s  Hedayah,  at  [>age  54  ; 
but  as  the  translation  is  not  sufficiently  close,  and  is  moreover 
interpolated  with  paraphrases,  I translate  the  original  text  here 
literally,  since  much  depends  upon  the  exact  meaning  of  the 
passage; — ‘It  is  the  wife’s  right  that  she  may  deny  herself  to 
her  husband  until  she  receives  the  dower,  and  she  may  prevent 
him  from  taking  her  away  (that  is,  travelling  with  her),  so  that 
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her  ri^ht  in  the  return  ma}^  be  fixed  in  the  same  manner  as  that 
of  the  Imsband  in  the  object  of  the  return  and  become  like  sale. 
And  it  is  not  for  the  husband  that  he  may  prevent  her  from  travel- 
ling or  going  out  of  his  house  and  visiting  her  friends  until  he 
has  paid  the  wholo  exigible  dower,  because  the  right  of  restraint 
is  for  securing  fufilment  (of  his  right)^  to  the  rightful  person* 
and  he  has  not  the  right  to  securing  fulfilment  before  rendering 
fulfilment  (himself)  ; and  if  the  whole  dower  is  deferred,  it  is 
not  for  her  to  deny  herself  because  of  her  having  dropped  her 
right  by  deferring  it,  as  in  sale.  And  in  this  matter  Abu  Yusuf 
holds  the  contrary  opinion.  And  if  the  husband  has  retired  with 
her  the  same  would  be  the  answer  according  to  Abu  Hanifa  : 
but  the  two  disciples  have  said  she  has  not  the  right  to  deny 
herself,  and  the  difference  of  opinion  subsists  where  there  is 
retirement  with  her  consent  ; but  if  she  was  forced  or  an  infant 
or  insane,  her  right  of  denying  herself  does  not  drop  according 
to  the  unanimous  opinion  of  our  Doctors.’ 

Another  passage  to  be  found  in  the  Durrul-Mukhtdr  has 
also  been  cited  by  the  learned  jdeader  for  the  respondent,  and 
I translate  it  here  before  considering  the  exact  effect  of  these 
authorities  upon  the  present  case  ; — It  is  the  wife’s  right  to 
prevent  the  husband  from  connubial  intercourse,  and  that  which 
is  implied  therein,  and  from  journeying  with  her,  even  though  after 
connubial  intercourse  and  retirement  to  which  she  has  consented, 
because  all  connubial  intercourse  has  been  contracted  with  her,  and 
the  rendering  of  some  does  not  imf)eratively  require  the  rendering 
of  the  rest.  This  right  is  for  the  purpose  of  obtaining  what  has 
been  stated  as  prompt  dower,  whether  wholly  or  partly, 

I wish  to  quote  a })assage  from  the  celebrated 

Fatawa  Qazi  Khan^  a text  book  as  high  in  authority  as  the 
Dyrrul-Mukhtdr  ; — ‘ A wife,  having  surrendered  herself  to  her 
husband  before  the  fulfilment  (lc.,  ])ayment)  of  dower,  subse- 
quently denies  herself  (to  him)  for  securing  fulfilment  of  the 
dower.  She  has  this  right  in  the  opinion  c^f  Abu  Hanifa;  but  Abu 
Yusuf  and  [mam  Mahomed  maintain  that  she  has  not  the  right  of 
prohibiting  him  from  connubial  intercourse,  aiid  doubts  have  arisen 
in  regard  to  their  opinions  as  to  the  power  of  preventing  her 
from  journeying.  According  to  Abnl  Qasim  Assafifar,  it  is 
her  right  that  she  may  prevent  him  from  taking  her  on  a 
joutney.’ 
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Imam  Abii  Hanifa  and  his  two  disciples  are  known  in  the 
Hanifa  school  of  Mahomedan  Law  as  ‘the  three  Masters,’  and 
I take  it  as  a general  rule  of  interpreting  that  law,  that  whenever 
there  is  a difference  of,  opinion,  the  opinion  of  the  two  will  prevail 
against  the  opinion  of  the  third.  Now,  bearing  this  in  mind,  it 
is  clear  that  the  two  disciples  of  Imam  Abu  Hanifa,  regarding  the 
surrender  of  the  wife  to  her  husband  as  bearing  analogy  to 
delivery  of  goods  in  sale,  held  that  the  lien  of  the  wife  for  her 
dower,  as  a plea  for  resisting  cohabitation,  ceased  to  exist  after 
consummation.  According  to  the  ordinary  rule  of  interpreting 
Mahomedan  Law,  I adopt  the  ofiinion  of  the  two  disciples  as 
representing  the  majority  of  ‘the  three  Masters,’  and  hold  that, 
after  consummation  of  marriage,  non-payment  of  dower,  even 
though  exigible,  cannot  be  jdeaded  in  defence  of  an  action  for 
restitution  of  conjugal  rights  ; the  rule  so  laid  down  having,  of 
course,  no  effect  upon  the  right  of  the  wife  to  claim  her  dowser  in 
a scparatf^  action.” — Afniul  Kadir  v.  Salima^  I.  L.  R.,  8 All., 
149,  F.  B.,  (1886). 

The  iffahomedan  matrimonial  contract  involves  separate  and 
independant  contract  by  the  husband  and  wife.  The  wife  is  by 
contract  bound  to  submit  herself  to  her  husband  and  he  is  to  pay 
the  prompt  or  other  dower  according  to  the  contract,  or  if  no 
sum  agreed  on,  according  to  the  provision  of  the  law.  Each 
has  a separate  remedy  against  the  other  for  non-performance 
of  the  contract — Kunhi  v.  Moidhi^  I.  L.  R.,  11  Mad.,  327 
(1888).  ^ 

Where  a Mahomedan  husband  brought  a suit  for  restitution 
of  conjugal  rights  against  his  wife,  and  the  latter  urged  that  the 
husband  was  not  entitled  to  succeed  on  the  ground  that  he  had 
not  ])aid  the  exigible  ])ortion  of  the  dower  due  to  her,  held,  that 
there  being  a difference  of  opinion  between  Abu  Hanifa  and 
Mahomed,  u[)on  the  question  wdiether  a woman  can  refuse  herself 
to  her  husband  after  consummation  upon  the  ground  of  non- 
payment of  prompt  dower,  the  former  answering  the  question  in 
the  affirmative  and  the  latter  in  the  negative,  the  practice  of  later 
Jurisconsults  has  been  to  follow  the  twm  disci[)les,  though  they 
agree  with  Abu  Hanifa  u})on  the  question  of  the  wdfe’s  right  to 
refuse  to  accompan}’  the  husband  on  a journey — Tlamidunnessa 
Blhi  V.  Zoluruddin  Sheikh,  1.  L.  R.,  17  ( -ah,  670  (1890). 
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In  a suit  for  restitution  of  conjugal  rights,  the  question  of  the 
jurisdiction  of  the  Court  was  discussed — Aklemannessa  v.  Mahomed 
Hatem,  I.  L.  R.,  31  Cal.,  849  (1904). 

To  a husband’s  suit  for  restitution  of  conjugal  rights,  the  wife 
pleaded  non-payment  of  dower.  To  this  the  husband  pleaded 
consummation  of  the  marriage,  held,  thkt  after  consummation  of 
marriage,  non-payment  of  dower  cannot  be  pleaded  in  defence  of 
an  action  for  restitution  of  conjugal  rights — Bai  Hansa  v.  Abdulla, 
I.  L.  R.,  30  Bom.,  122,  per  Jenkins,  C.  J.  (1905). 

As  to  decree  for  the  recovery  of  wives,  see  Section  259,  and 
for  restitution  of  conjugal  rights,  see  Section  260  of  of  the  Civil 
Procedure  Code  (Act  XIV  of  1882).  See  also  Section  IT  of  the 
Code  of  Civil  Procedure  (Act  XIY  of  1882). 

The  period  of  limitation  in  a suit  for  the  recovery  of  a wife 
or  for  the  restitution  of  conjugal  rights  by  a Mahomedan,  is 
prescribed  by  Articles  34  and  35  of  the  Schedule  II  of  the  Indian 
Limitation  Act  (XV  of  1877),  and  a suit  must  be  brought 
within  two  years  from  the  time  when  the  possession  of  the  wife 
was  demanded  and  refused  or  when  restitution  was  demanded 
and  refused  by  the  husband  or  wife,  being  of  full  age  and  sound 
mind. 


Art.  214.  When  the  wife  has  not  received  her 
prompt  dower^  in  full,  after  having  laid  claim  to  it,  she 
is  free  to  leave  her  husband’s  house  without  his  per- 
mission and  without  thereby  rendering  herself  rebellious 
or  losing  her  right  to  maintenance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  389,  708. 

Zaidu-nil-Ambani,  Vol.  1,  p.  287  ; Hamilton’s  Hedayah,  Vol. 
1,  Bk.  2,  Chap.  3,  p.  54  ; 


Art.  215.  When  her  father  and  mother  are  unable 
to  come  and  see  her  at  her  own  house,  a wife  is  entitled 
to  visit  them  once  a week,  and  to  visit  other  male 
relations,  who  are  within  the  prohibited  degree^  once 


’ See  Art.  73. 


» See  Arts.  21,  22. 
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a year.  She  cannot  pass  the  night  at  any  of  their 
houses  except  by  the  express  permission  of  her  husband. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  p.  721. 
Zaidu-nil-Ambaiii,  Vol.  1,  p.  288. 

Art.  216.  A wife,  whose  father  is  suffering  from 
a protracted  illness  and  has  no  one  to  tend  him, 
Avithout  her  husband’s  consent  can  visit  and  remain  with 
him  in  order  to  afford  him  the  necessary  attention, 
eA^en  if  he  be  a non- Muslim. 

Notes. 

Radd-uhMuhtar,  Vol.  2,  p.  721. 

Baillie,  Bk.  1,  Chap.  2,  p.  191  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  288. 
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DISSOLUTION  OF  MARRIAGE, 

(Arts.  217—331.) 

CHAPTER  I. 

DIVORCE  (TALAK.) 

(Arts.  217—272.) 


SECTION  I. — POWER  TO  PRONOUNCE  REPUDIATION  ; WIVES 
WHO  CAN  BE  REPUDIATED  : NUMBER  OF  REPUDIATIONS. 

(Arts.  217—225.) 

Art.  217.  The  husband  alone  has  the  right  of 
dissolving  marriage  by  repudiation. 

Every  adult  husband  of  sound  mind  can  pronounce 
a valid  repudiation,  even  when  he  is  legally  incompetent, 
as  a spend-thrift  or  is  suffering  from  any  disease  which 
is  not  mental. 

A repudiation  is  valid  even  if  pronounced  under 
compulsion  or  in  jest. 

Notes. 

Aieni,  p.  110;  Durrul-Mukhtar,  Vol.  2,  p.  133; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  55  ; Bahrr-ul-Ra^mk, 
Vol.  3,  p.  263  ; Radd-uhMuhtar,  Vol.  2,  p.  461. 

Baillie,  Bk.  3,  CLap.  ],p.  208;  Hamlitoii’s  fledayab,  Vol. 
1,  Bk.  4,  Chap.  1,  p.  75;  Zaidu-iiil-Ambani,  Vol.  1,  p.  288. 
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A repudiation  is  the  mere  arbitrary  act  of  a Mahomedan 
luisband,  who  may  repudiate  his  wife  at  his  own  pleasure,  with  or 
without  cause  ; but  if  he  adopts  that  course,  he  is  liable  to  pay  her 
dowry — Biizul-ul~Raheem  v.  Liiteefntoon-nissa^  8 M.  I.  A.,  379 
(1861). 

According  to  Mahomedan  law,  a repudiation  of  one  acting 
upon  compulsion  from  threats  is  effective — Ibrahim  Mnlla  v, 
Enayetur  Ruhman^  4 B.  L.  B.  13  (1869). 

Although  the  ordinary  Mahomedan  law  of  repudiation  does 
not  exist  in  respect  of  marriages  by  the  Mytah  form,  and  they  are 
dissolved  ipso  facto  by  the  expiry  of  the  term  for  which  they  may 
have  been  contracted,  still  there  is  another  way  of  terminating 
the  marriage  by  the  giving  away  of  the  unexpired  portion  of  the 
term  for  which  the  marriage  was  contracted — Mahomed  Abed  Ali 
Kumar  Kadar  v.  Ludden  SaJieba,  I.  L.  R.,  14  Oal.  276  (1887). 

Art.  218.  A repudiation  is  valid,  even  if  pro- 
nounced by  a husband,  while  he  is  intoxicated  of  his 
own  free  will  from  drinking  a forbidden  liquor. 

When  the  husband  becomes  intoxicated  under  com- 
pulsion or  from  necessity,  the  repudiation  he  pronounces 
while  in  that  state  has  no  effect. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  459  ; Fatawa-i-Alam- 
giri,  Vol.  2,  p.  55. 

Badlie,  Bk.  3,  Chap.  1,  p.  209  ; Hamilton’s  Hedayab,  Vol. 
1,  Bk.  4,  Chap.  1,  p.  76;  Zaidu-nihAmbani,  Vol.  1,  p.  296; 
Clavel,  Vol.  1,  p.  178. 

Art.  219.  A dumb  man  can  validly  repudiate  by 
signs  which  are  intelligible. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  55. 

Baillie,  Bk.  3,  Chap.  1,  p.  210  ; Hamilton’s  Hedap.h,  Vol.  1, 
Bk.  4,  Chap.  1,  p.  76  ; Zaidu-nil-Ambani,  Vol.  1,  p.  300. 
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Art.  220.  When  the  husband  is  asleep  and  is 
afflicted  with  madness  or  imbecility,  or  has  lost  the  use 
of  bis  reason  through  old  age,  illness,  or.  a sudden 
accident,  he  is  incapable  of  pronouncing  a valid  repu- 
diation. A repudiation  pronounced  by  a husband  while 
in  any  of  these  conditions  has  no  effect.  Where  the 
husband  makes  a repudiation  subject  to  a condition 
which  is  realised  after  he  has  lost  his  intellectual  facul- 
ties, the  repudiation  shall  produce  all  its  effects. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  268  ; Durrul-Mukhtar, 
Vol.  2,  p.  19  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  55. 

Baillie,  Bk : 3,  Chap.  1,  p.  209  ; Hamilton’s  Hedayab,  Vol. 
1,  Bk.  4,  Chap.  1,  p.  75  ; Zaidu-nil-Ambani,  Vol.  1,  p.  298. 

Art.  221.  The  father  cannot  validly  repudiate  the 
wife  of  his  minor  son,  nor  can  the  minor  pronounce  a 
valid  repudiation. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  55  ; Durrul-Mukhtar, 
Vol.  2,  p.  19  ; Radd-ul- Muhtar,  Vol.  2,  p.  452. 

Zaidu-nil-Ambani,  Vol.  1,  p.  299. 

Art.  222.  ^ repudiation  can  be  expressed  verbally 

or  in  writing. 

A husband  can  delegate  the  power  of  repudiation 
to  a third  party,  or  send  a letter  of  repudiation  to  his 
wife,  or  authorize  her  to  pronounce  her  own  repudia- 
tion, or  direct  her  as  his  agent  to  repudiate  his  other 

wives.  c 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  452,  464,  514,  515, 
516  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  90. 

Baillie,  Bk.  3,  Chap.  2,  p.  212  ; Hamilton’s  Hedayab,  Vol.  1, 
Bk.  4,  Chap.  3,  pp.  92,  257 ; Zaidu-nil-Ambani,  Vol.  1,  p.  300. 


POWER  TO  PRONOUNCE  REPUDIATION. 


127 


Where  a Mahomedan  liusband  signed  an  instrument  of 
repudiation  in  the  presence  of  his  wife’s  father,  but  not  in  the 
presence  of  the  wife  herself,  held,  that  the  act  of  triple  repudiation 
contained  in  the  instrument  effected  a valid  repudiation  according 
to  Mahomedan  law — Waj  Bihee  v.  Azmut  AU,  8 W.  R.,  2o,  per 
Phear,  J.  fl867). 

A writing  is  not  necessary  to  the  legal  validity  of  a repudia- 
tion under  Mahomedan  law,  but  where  a repudiation  takes  place 
between  persons  of  rank  and  property,  and  where  valuable  rights 
depend  upon  the  marriage  and  are  affected  by  the  repudiation, 
the  parties,  for  their  own  security,  should  have  some  document 
which  might  afford  satisfactory  evidence  of  what  they  had  done— 
Gouhur  All  Khan  v.  Ahmed  Khan,  20  W.  R.,  214,  P.  C.  (1873). 

According  to  Mahomedan  law,  the  husband  maj’^  give  his 
wife  an  option  to  repudiate  herself,  and  if  she  avails  of  it,  the 
repudiation  is  binding  on  him,  and  a discretion  to  repudiate,  when 
attached  to  a condition,  need  not  be  limited  to  any  particular 
period,  but  may  be  absolute  as  regards  time — Ashmf  All  v. 
Ashad  Ali,  16  W.  R.,  260  (1871). 

Where  a Mahomedan  husband  entered  into  an  agreement, 
authorizing  his  wife  to  repudiate  herself  and  take  another  husband, 
if  he  married  another  wife  without  her  consent,  held,  such  an 
agreement  was  valid  according  to  Mahomedan  law — Badarannissa 
Bihi  V.  Alafiattala,  7 B.  L.  R.,  442  (1871). 

Mahomedan  law  provides  for  the  delegation  of  the  power 
of  repudiation  by  the  husband  to  the  wife  on  certain  occasions. 
An  agreement  entered  into  before  marriage  between  the  parties  able 
to  contract,  under  which  the  wife  consented  to  marry  on  condition 
that,  under  certain  specified  contingencies,  all  of  a reasonable  nature, 
her  future  husband  should  permit  her  to  repudiate  herself  under 
the  form  prescribed  by  Mahomedan  law  is  valid — Hamidoollah  v. 
Faizunnissa,  I.  L.  R.,  8 Cal.,  327  (1882). 

Where  a condition  in  the  Kabinnamah  authorized  the  wife  to 
repudiate  herself  on  the  failure  of  tht^  husband  to  deliver  certain 
ornaments  on  demand,  and  on  his  failure  to  do  so,  the  wife  pro- 
nounced repudiation  upon  herself,  held,  that  according  to  ]\Iahoin- 
edan  law,  she  was  competent  to  rely  u[)on  the  condition,  which 
was  im})osed  by  her  and  accepted  by  the  husband  and  to  pronounce 
a repudiation — jSnruddin  v.  Chennri,  3 (jal.  L.  J.,  49  (1905).' 
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Cases  where 
a wife  may 
be  repu- 
diated. 


Art.  223.  Repudiation  can  be  validly  directed 
against  any  woman  who  is  married,  or  who  is  observing 
Iddat,  consequent  upon  a revocable  repudiation  or  an 
irrevocable  repudiation  not  final,  or  who  is  observing 
Iddat  consequent  upon  a separation  amounting  to 
repudiation,  such  as  the  separation  pronounced  in  con- 
sequence of  a vow  of  continence,  the  separation  pro- 
nounced in  consequence  of  the  husband  s impotency, 
or  a separation  brought  about  by  the  refusal  of  one  of 
the  parties  to  embrace  the  religion  of  Islam. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  452,  513  ; Bahrr-ul- 
Rayek,  Yol.  3,  p.  255. 

Baillie,  Bk.3,  Chap.  l,p.  205  ; Zaidu-nil-Ambani,  Vol.  l,p.  302. 


Number  of  Art.  224.  Every  woman  can  be  repudiated  three 

repudiations.  When  the  marriage  has  been  consummated, 

these  repudiations  can  be  pronounced  on  three  separate 
occasions  or  by  one  single  formula  : when  the  marriage 
has  not  been  consummated,  these  repudiations  can  only 
be  pronounced  by  one  single  formula. 

When  the  marriage  is  valid,  the  wife  repudiated 
three  times  cannot  be  taken  back  by  her  first  husband, 
until  she  has  been  validly  married  to  another  man  and 
has  been  repudiated  by  him,  or  until  she  has  become  a 
widow  after  actual  consummation  of  the  marriage  with 
the  second  husband,  and  has  completed  the  period  of 
Iddat  consequent  either  upon  repudiation  or  widowhood.^ 

Notes. 

Durr-ul-Mukhtar,  Yol.  2,  p.  19  ; Bahrr-ul-Rayek, 
Yol.  2,  pp.  314,  315  ; Yol.  4,  p.  61. 

Baillie,  Bk.  3,  Chap.  1,  p.  206  ; Hamilton’s  Hedayah,  Yol.  1, 
Bk.  4,  Chap.  1,  p.  76  ; Zaidu-nil-Ambani,  Vol.  1,  p.  308  ; Clavel, 
Vol.  1,  p.  182. 


• See  Arts.  28,  237,  248. 
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According  to  existing  usage,  a repudiation  by  Talak  is  not 
compleie  and  irrevocable  by  a single  declaration  o£  the  husband. 
But  there  is  cue  condition,  in  whichever  way  it  takes  place,  namely, 
that  the  wife  is  to  remain  in  seclusion  for  a period  of  some  months 
after  the  repudiation,  in  order  that  it  may  be  seen  whether  she  is 
pregnant  by  her  husband“,  and  she  is  entitled  to  a sum  of  money 
from  her  husband,  for  her  maintenance  during  the  period  of 
Iddat — Buzul-ul-Raheem  v.  Liiteefutoon-nissa^  8 M.  I.  A.  379, 
(1861). 

No  special  expressions  are  necessary  under  Mahomedan  law 
to  constitute  a valid  repudiation.  It  is  sufficient  if  they  clearly 
indicate  an  intention  to  put  an  end  to  the  relation  of  husband  and 
wife,  nor  is  it  necessary  that  the  expression  should  be  repeated 
thrice  except  when  the  repudiation  is  final  and  irrevocable — 
Jbrafum  v.  Syed  Bihi^  I.  L.  R.  12  Mad.,  63,  (1888). 

Where  a Mahomeda.  pronounced  only  once  the  repudiation 
of  his  wife  in  the  presence  of  the  Kazi  but  in  her  absence,  and 
executed  an  instrument  of  repudiation,  held,  that  according  to 
Mahomedan  law,  having  regard  to  the  words,  writing,  intention 
and  conduct  of  the  husbc.  i,  it  was  a valid  repudiation — Sarahai 
V.  Rabiabai,  I.  L.  R.,  30  Bom.  537, Bachelor,  J.  (1905). 

See  Sherif  Saib  v,  Usmabihi^  6 Mad.  H.  0.  B.,  452  (1871). 


Art.  225.  In  order  to  render  a repudiation  valid 
the  use  of  special  w^ords  is  necessary.  The  formulas  for 
a repudiation  are  either  express  or  implied. 

An  express  formula  is  that  which  contains  the 
letters  of  the  word  Talak  or  words  which  generally 
convey  the  meaning  of  the  word  Talak  or  repudiation, 
or  that  \vhich  signifies  the  dissolution  of  marriage  in  any 
other  language. 

An  exjiress  formula  includes  repudiation  in  writing, 
the  signs  of  a dumb  man,  and  the  signs  made  with  the 
fingers  accompanied  by  the  pronouncement  of  the  word 
Talak : 


Use  of  sp9- 
cial  words 
necessary. 
Express  or 
implied  for- 
mulas. 


Provided  they  are  directed  against  the  wife  to  be 
repudiated,  all  these  expressions  effect  repudiation  by 
AR,  IML  9 
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their  mere  pronouncement,  and  the  question  of  the 
husband’s  intention  does  not  arise. 

An  implied  formula  is  that  which  is  expressed 
otherwise  than  in  words  to  signify  repudiation.  A 
repudiation  pronounced  by  the  latter  depends  for  its 
validity  upon  the  husband’s  intention  or  upon  the 
circumstances  under  which  it  was  pronounced. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  pp.  252,  272  ; Hedaya, 

Yol.  2,  p.  339  ; Badd-ul-Muhtar,  Yol.  2,  p.  465  ; 
Durrul-Mukht^r,  Yol.  2,  pp.  21,  23. 

Baillie,  Bk.  3,  Chap.  2,  212  ; ivaidu-nil-Ainbani,  Yol.  1, 

p.  30. 

Where  a Mahoinedan  pronounced  le  word  Talak  three  times 
without  addressing  it  to  any  person  in  an  assembly  where  he 
and  certain  others  including  his  wife’s  relations  were  present, 
held,  that  the  pronouncing  the  word  '^alak  under  the  circum- 
stances did  not  constitute  a valid  repudiation  according  to 
Mahomedan  law. — Furzund  Hossein  v.  Ja7iu  Bibee,  I.  L.  R.,  4 
Cab,  588  (1878). 

Where  a Mahomedan  used  certain  expressions  to  his  wife, 
when  she  was  leaving  his  house,  and  intended  not  to  receive  her 
back  as  his  wife,  held,  that  it  constituted  a repudiation  according 
to  Mahomedan  law — Hamid  Ali  v.  Imtiazan,  I.  L.  H.,  2 Alb,  71 
(1878). 

c. 

According  to  Mahomedan  law  it  is  of  vital  importance  to 
know  what  are  the  exact  words  used  by  a Mahomedan  husband 
when  he  is  alleged  to  repudiate  his  wife — Sakina  Klianum  v. 
Laddan  Saheha,  2 Cab  L.  J.  218  (1902). 

As  to  a Mahomedan  wife’s  costs  of  litigation  against  her  hus- 
band— A,  (the  wife)  v.  B.  (the  husband),  1.  L.  R.,  21  Bom.,  77 
(1896)  See  also  IHayliew  v.  Mayliew  I.  L.  R.,  19  Bom.,  293  (1894). 

See  Noorunisa  Begum  v.  Syed  Molisin  Alee,  7 Sel.  Rep.  S.  D. 
A.,  46  (1841)  ; Jaun  Beeheev  Beparee,  3 W.  R.  93  (1865)  ; In  re 
Kasam  Pirhhai,  8 Bom.  H.  C.  R.,  Cr.  95  (1871)  ; In  re  Abdul 
All  IsJimailji,  I.  L.  R.,  7 Bom.,  180  (1883). 
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SECTION  II  DIFFERENT  KINDS  OF  REPUDIATION  (Raji  & Bain). 

(Arts.  226—250.) 

Art.  2^6.  There  are  two  kinds  of  repudiation, 
revocable  (Raji)  and  irrevocable  {Bain). 

Irrevocable  repudiation,  is  sub-divided  into  imper- 
fect repudiation  and  perfect  or  final  repudiation. 

It  is  imperfect,  when  it  has  been  only  pronounced 
once  or  twice. 

It  is  perfect  or  final,  when  it  has  been  pronounced 
three  times. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  456,  487,  489  ; 
Tahtavi,  Vol.  2,  p.  101. 

Baillie,  Bk.  3,  Chap.  1,  p.  205  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  310. 

I 

REVOCABLE  REPUDIATION  {vaji),  AND  ITS  LEGAL  EFFECTS. 

(Arts.  227—236  ) 

Art.  227.  Repudiation  is  revocable,  when  the 
husband  addressing  his  wife,  with  whom  he  has  con- 
summated marriage  uses  an  express  formula,  unaccom- 
panied by  an  offer  of  compensation  or  by  the  number 
three  expressed  either  formally  or  with  a show  of  the 
fingers.  Thus,  if  the  husband,  addressing  the  wife  uses 
the  expression  “ Thou  art  repudiated;  I have  repu- 
diated thee,”  the  wife  only  incurs  one  revocable 
repudiation,  even  though  the  husband  intended  to 
convey  one,  two  or  three  irrevocable  repudiations. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  pp.  275,  310  ; Radd-ul- 
Muhtar,  Vol.  2,  pp.  465,  466,  467. 

Baillie,  Bk.  3,  Chap.  2,  p.  212  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  311  ; Hamilton’s  Hedayab,  Vol.  1,  Bk.  4,  Chap.  2,  <p.  76. 


Different 
kinds  of 
repudiation. 


When  a 
repudiation 
is  revocable. 


Expressions 
involving  a 
revocable 
repudiation. 


Expressions 
involving  a 
repudiation 
by  implica- 
tion. 


Marriage 
not  dissolved 
until  Iddat 
is  comple- 
ted. 


132  INSTITUTES  OF  MUSSALMAN  LAW. 

Art.  228.  The  expressions  “ Kepudiation  is  bind- 
ing on  me,”  “ Repudiation  is  incumbent  on  me  ” involve 
one  revocable  repudiation,  even  when  the  husband  should 
intend  two.  If  the  husband  declares  that,  when  using 
one  of  these  two  expressions,  he  intended  a final  repu- 
diation, his  declaration  shall  be  accepted. 

Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  19. 

Hamilton’s  Hedayab,  Vol.  1,  Bk.  4,  Chap.  2,  pp.  76,  77 
Zaidu-nil-Ambani,  Vol.  1,  p.  317. 

Art.  229.  The  following  expressions  Count  thy^ 
lunar  periods,”  Remain  continent,”  “ Thou  art 
single”  will  involve  one  revocable  repudiation  by  impli- 
cation. When  the  husband,  without  being  provoked, 
uses  one  of  these  expressions,  the  repudiation  depends 
upon  his  intention.  If,  while ‘pronouncing  it,  he  intend- 
ed repudiation,  the  wife  incurs  one  revocable  repudiation, 
even  if  the  husband  desired  two  or  three  repudiations. 

When,  in  a moment  of  anger,  or  in  response  to  a 
request  for  repudiation  made  by  the  wife,  the  husband 
pronounces  one  of  the  above  expressions,  one  revocable 
repudiation  by  implication  is  incurred,  without  the 
question  of  the  husband’s  intention  to  repudiate  arising. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  69  ; Radd-ul- Muhtar,. 
Vol.  2,  pp.  502,  503,  504,  505. 

Hamilton’s  Hedayab,  Vol.  1,  Bk.  >4.  Ifiiap.  2,  p.  84  ; Zaidu- 
nil-Ambani,  Vol.  1,  p.  318  ; Olavel,  Vol.  1,  p.  185. 

Art.  230.  A revocable  repudiation,  Avhether  pro- 
nounced once  or  twice,  does  not  dissolve  the  marriage  tie, 
aild  does  not  take  away  from  the  husband  his  marital 
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authority  over  the  wife,  before  completion  of  the  period  of 
Iddat,  incumbent  upon  her  as  a result  of  the  repudiation. 

The  marriage  still  subsists  during  the  Iddat,  except 
that  the  wife  withdraws  to  her  own  apartment  or  hangs 
a curtain  between  herself  and  her  husband,  who  is  always 
bound  to  provide  for  her  maintenance  during  the  period 
of  retirement. 

The  husband  is  allowed  access  to  the  wife  without 
her  permission,  and  can  treat  her  as  his  wife,  but  this 
treatment  would  constitute  a return. 

Should  either  husband  or  wife  die'  during  the  period 
of  Iddat,  the  survivor  inherits  from  the  deceased, 
whether  the  wife  was  repudiated  while  her  husband  was 
in  good  health  or  during  his  last  illness,  and  whether 
she  asked  to  be  repudiated,  or  was  repudiated  against 
her  wish. 

Notes. 

Fath-ul-Kadir,  Vol.  2,  p.  242  ; Kadd-ul-Muht4r, 
Vol.  2,  pp.  576,  5.82,  650,  672,  673,  674,  726;  Fatawa-i- 
Alamgiri,  Vol.  2,  pp.  122,  126  ; Fatawa-i-Sirajiah,  p.  259. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  6,  p.  107 ; Zaidu- 
nil-Ambani.  Vol.  1,  ]).  320. 

Art.  231.  Any  husband,  who  has  once,  or  even 
twice,  revocably  repudiated  his  wife  with  whom  he  has 
consummated  marriage,  has  the  right  to  take  her  back 
during  the  Iddat,  even  after  his  renunciation  of  this 
1‘ight,  without  the  necessity  of  another  marriage  or  of  a 
new  settlement  of  dower. 

The  right  to  take  her  back  can  be  exercised  even 
without  the  wife’s  consent  and  without  the  husband 
being  obliged  to  give  her  notice.  The  husband  only 
loses  this  right  at  the  expiry  of  the  period  of  her  Iddat. 


See  Art.  240. 


Where  liu.s- 
baiid  can 
take  his  wife 
back  during 
Iddat. 
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How!the 
right  of  re- 
turn is  to  be 
exercised. 


What  consti- 
tutes a valid 
return. 


Husband 
must  inform 
wife  that  he 
hasexercised 
right  of  re- 
turn. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  574,  575,  576;  Bahrr- 
ul-Rayek,  Vol.  4,  p.  54. 

Baillie,  Bk;  3,  Chap.  6,  pp.  285,  289  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  6,  p.  133;  Zaidn-nil-Ambani,  Vol.  1,  p.  322. 

1£  a husband  repudiates  his  wife  three  times  during  that  period 
which  extends  over  three  months,  the  repudiation  is  irrevocable  ; 
but  if  one  sentence  of  repudiation  be  [)ronounced,  the  husband 
might  take  the  wife  back  at  any  time  before  the  expiration  of  her 
Iddat  or  term  of  probation  ; but  after  that  term  has  passed  without 
the  husband  exercising  the  power  of  return  on  his  repudiated  wife, 
the  marriage  no  longer  remains — Syed  Mozuffuv  All  v. 
Kiimurunnissa  Bihee^  W.  R.  Sup.  Vol.  32,  Kemp,  J.,  (1864). 

Art.  232.  The  husband  can  validly  exercise  the 
right  of  return  verbally  by  saying  to  his  wife,  if  she  is 
present,  I have  taken  thee  back  ” or,  if  she  is  absent, 
I have  taken  back  my  wife.” 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  574,  575. 

Baillie,  Bk.  3,  Chap.  6,  p.  286  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  323. 

Art.  233.  To  be  valid,  the  return  must  be  imme- 
diate and  unconditional.  Any  return  fixed  for  a future 
date  or  subject  to  a condition,  has  no  effect. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  54. 

Baillie,  Bk.  3,  Chap.  6,  p.  287  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  324. 

Art.  234.  Although  a return  to  the  wife  is  valid 
when  made  verbally  without  witnesses  and  without  the 
wife’s  knowledge,  the  husband  must  inform  his  wife  of  it, 
and,  as  also  in  the  case  of  return  by  cohabitation,  he  must 
declare  before  trustworthy  witnesses  that  he  has  taken 
back  his  wife. 
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Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  576  ; Tahtavi,  Vol.  2, 
p.  171. 

Hamilton’s  Hedayah,  Yol.  1,  Bk.  4,  Chap.  6,  p.  104  ; Zaidu-nil- 
Ambani,  Vol.  1,  p.  325. 

Art.  235.  The  husband’s  right  of  return  together 
with  his  marital  authority^  over  his  repudiated  wife, 
ceases  at  the  close  of  the  tenth  day  from  the  commence- 
ment of  her  menstrual  purgation  on  the  termination  of 
her  courses. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  57. 

Baillie,  Bk.  3,  Chap.  6,  p.  288  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  6,  p.  105  ; Zaidu-nil-Ambani,  Vol.  1,  p.  325. 

The  husband  might  take  the  wife  back  at  any  time  before  the 
expiration  of  her  period  of  Lddat ; but  after  that  period  has  passed 
without  the  husband  exercising  the  power  of  return  on  his  re- 
pudiated wife,  the  marriage  ceases — Syed  Miizuffur  AH  v.  Kumu- 
rannisa^  W.  R.,  Sup.  Vol.  32,  per  Kemp,  J.  (1864). 

See  v.  Syed  Bibi,  I.  L.  R.,  12  Mad.,  63  (1888). 

Art.  236.  When  a dispute  arises  between  the  mar- 
ried parties,  the  wife  claiming  that  she  has  had  her 
courses  three  times  and  that  the  period  of  her  lddat  has 
expired,  and  the  husband  maintaining  that  the  period 
has  not  expired,  and  that  he  has  the  right  to  demand 
her  return  to  him,  the  wife’s  word  shall  be  accepted  and 
she  shall  recover  her  liberty  if  her  claim  is  justified  by 
the  length  of  time  elapsed  since  the  day  of  her  repudia- 
tion. 

When  the  Iddaf  is  counted  by  the  number  of 
courses,  the  shortest  period  of  lddat  for  a wife  is  sixty 
days. 


When  the 
right  of  re- 
turn ceases 


Where  there 
is  a dispute 
as  to  expira- 
tion of 
lddat. 


* See  Art,  iJOB. 


* See  Art.  310. 
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Notes. 

Durrul-Mukhtar,  Vol.  2,  p.  44. 

Baillie,  Bk.  3,  Chap.  6,  p.  287  ; Zaidii-nil-Ambani,  Vol.  1, 
p.  328. 


Where  the 
taking  back 
of  wife  does 
not  annul 
previous 
repudia- 
tions. 


Where 
deferred 
part  of 
dower  is 
payable 
after  a 
revocable 
repudiation. 


Art.  237.  The  taking  back  of  a repudiated  wife 
does  not  annul  the  previous  repudiations,  and  if,  taken 
back  after  two  revocable  repudiations,  the  wife  is 
repudiated  a third  time,  the  marriage  ties  are  entirely 
dissolved,  the  husband  loses  his  authority  and  cannot 
marry  the  woman,  unless  after  marrying  a second 
husband,  she  has  been  separated  from  him  or  becomes  a 
widow  after  consummation  of  the  marriage,  and  is  free 
from  Iddaf. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  52. 

Zaidu-nil-Ambani,  Vol.  1,  p.  329. 

A^t.  238.  A revocable  repudiation,  after  comple- 
tion of  the  wife’s  period  of  Iddaf,  renders  payable 
the  deferred  part^  of  the  dower  which  is  still  due  from 
the  husband. 

The  repudiated  wife  is  entitled  to  claim  its  payment, 
unless  it  was  arranged  to  pay  the  dower  by  instalments, 
in  which  case,  the  wife  can  only  claim  it  at  the  fixed 
dates. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  576. 

(i 

Zaidu-nil-Ambani,  Vol.  1,  p.  330. 

See  BusuUuURaheem  v.  Ijuteefutoon^'Sissa,  % I.  A.,  379 
(1861);  Notes  to  Art.  73. 


^ See  Art.  73. 
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II 

IRREVOCABLE  REPUDIATION  [Baiu),  PERFECT  OR  IMPERFECT. 

(Arts.  239—250.) 

Art.  239.  Repudiation  is  irrevocable  when  a 
husband,  addressing  his  wife  with  whom  he  has  con- 
summated marriage,  makes  use  of  an  express  formula 
accompanied  by  the  number  three  expressed  either 
formally  or  with  a show  of  the  fingers  when  pronouncing 
the  word  Ihlak. 

When  the  husband  says  to  her,  Thou  art 
repudiated  absolutely,”  she  incurs  only  one  irrevocable 
repudiation,  even  though  he  denies  any  intention  of 
repudiation.  Should  he  declare  that  he  intended  three 
repudiations,  his  declaration  must  be  accepted. 

Should  he  say  to  her,  '‘Thou  art  repudiated  thrice,” 
or  should  he  make  signs  to  her  with  three  fingers,  while 
saying  “ Thou  art  repudiated  as  many  times  as  these 
fingers,”  the  wife  incurs  a perfect  or  final  repudiation. 

It  is  the  same  if  he  uses  the  expressions  “ Tliou  art 
repudiated  with  the  maximum  of  repudiations,”  or 
“ Thou  art  rejiudiated  many  times,  or  a tljousand 
times.” 

Notes. 

Bahrr-ul-Rayek,  Yol.  3,  })p.  275,  309,  310  ; 

Tahtavi,  Vol.  2,  p.  125  ; Radd-ul -Muhtar,  Vol.  2, 
})p.  487,  489  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  56. 

Zaidu-nil-Ainbaiii,  Yol.  1,  p.  331. 

Art.  240.  Every  repudiation  of  a wife  witli  wliom 
mari’iage  is  not  consummated  is  ii*i-e vocable. 

Thus,  if  the  liusband  re})udiates  liis  wife  witli  whom 
he  lias  liad  no  actual  or  ])]‘esumed  consummation  of 
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138  INSTITUTES  OF  MUSSALMAN  LAW. 

marriage,  such  repudiation  is  irrevocable  and  Iddat^ 
is  not  incumbent  upon  the  wife.  It  is  the  same 
if  be  repudiates  her  after  a valid  retirement,^  but 
in  that  case  Iddat  is  incumbent  on  her. 

If  be  thrice  repudiates  her  by  using  one  express 
formula,  she  is  finally  repudiated,  but  should  he  pro- 
nounce the  three  repudiations  against  her  one‘  after  the 
other,  the  first  alone  produces  its  effect,  the  two  others 
having  no  effect  on  her. 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  pp.  370,  492,  493. 

Zaidu-nil-Ambani,  Vol.  1,  p.  332. 

Art.  241.  When  a husband  who  has 
pronounced  against  his  wife  one  or  two  revoc- 
able repudiations,  allows  the  whole  period  of  her 
Iddat  to  expire  without  taking  her  back,  the 
repudiation  assumes  the  character  of  an  irrevocable 
repudiation,  and  the  wife  acquires  full  liberty,  and 
the  husband  can  no  longer  exercisQ  the  right  of 
return. 

Notes 

Hidaya,  Vol.  2,  pp.  374,  375  ; Jami-ur-Romuz, 
p.  235. 

Zaidu-nihAmbani,  Vol.  1,  p.  334. 

See  Mozvfur  All  v.  Kwnurannissa^  W.  R.,  Sup.  Vol  32,  per 
Kemp,  J.  (1864). 

Art.  242.  When  a husband  repudiates  his  wife,  and 
offers  to  pay  her  compensation,  and  she  immediately 
accepts  it,  the  repudiation  is  irrevocable. 

Notes. 

Jami-ur-Romuz,  p.  240. 

Baillie,  Bk.  3,  Chap.  8,  p.  312.  Zaidu-nil-Ainbani,  Vol.  1, 
p.  334. 


^ See  Art.  310. 


• See  Art.  82. 
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Art.  243.  When  a husband  uses  the  expression 
“ All  that  which  is  lawful,  or  all  that  which  God  and 
Muslims  regard  as  lawful  is  forbidden  me,”  all  his  wives, 
if  he  has  more  than  one,  are  irrevocabty  repudiated,  even 
in  the  case  of  the  husband’s  denial  of  any  intention  to 
repudiate  them.  Should  he  declare  that  he  wished  a final, 
or  triple  repudiation,  his  statement  must  be  accepted. 

But  when  he  addresses  these  expressions  to  a 
particular  wife  “ That  which  is  unlawful  is  binding  upon 
me,”  or  “ I have  rendered  thee  unlawful  ” or  “ Thy  union 
with  me  ceases  to  be  lawful,”  she  only  incurs  a single 
iiTe vocable  repudiation  ; his  other  wives,  if  he  has  any, 
are  not  affected  thereby. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  602  ; Fatawa-i-Kazi 
Khan,  Vol.  2,  p.  247  ; Tahtavi,  Vol.  2,  pp.  133,  183,  184  ; 
Bahrr-ul-Bayek,  Vol.  4,  p.  75. 

Zaidii-nil-Ambaih,  Vol.  1,  |>.  334. 

Bitksh  AU  V.  Ameeriin  Bihee^  2 V.  R.  207  (1865)  ; 
Fnrzund  Ilossein  v.  Jann  Bihee^  I.  L.  R.  4 ('at,  588  (1878). 

Art.  244.  With  the  exception  of  the  three  expres- 
sions mentioned  in  Article  229,  all  other  expressions 
effect,  as  the  case  may  be,  an  irrevocable  repudiation, 
])erfect  or  imperfect,  in  accordance  with  the  intention 
expressed  by  the  husband. 

Notes. 

Hedaya,  Vol.  2,  pp.  353,  354. 

Hamilton’s  Hedayah,  Vol.  1,  Rk.  4,  Chap.  2,  p.  84;  Zaidu- 
nil-Ambani,  Vol,  1,  p.  336. 

Art.  245.  When  a luisband  makes  a vow  of  con- 
tinence, and  fulfils  it  by  I'efVaining  from  having  any 
intei'course  with  Ins  wife,  for  the  period  of  four  months, 
an  irrevocable  I’epudiation  is  effected,  and  the  husband 
is  released  from  his  oath  if  made  for  a fixed  [)eriod. 
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tute an 
irrevocable 
repudiation. 


All  expres- 
sions other 
than  those 
mentioned 
in  Art.  229, 
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Legal 
effects  of 
irre  vocable 
repudiation. 


Notes. 

Tahtavi,  Vol.  2,  pp.  178,  179,  180,  181. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Gduip.  7,  p.  109  ; Zaidn- 
nil-Ambani,  Vol.  1,  ]).  387  ; Clavel,  Vol.  1,  p.  246. 

Art,  246.  imperfect  irrevocable  repudiation, 

pronounced  either  once  or  twice,  dissolves  the  marriage 
immediately.  It  takes  away  from  the  husband  his 
marital  authority’  over  the  wife,  causes  a cessation  of  the 
marriaoe  riohts  and  duties,  and  leaves  no  trace  of  the 

O a!!) 

marriaoe  bevond  the  Iddaf  to  be  observed  bv  the  wife. 

O V t/ 

The  Inisband  and  wife  must  occupy  separate  apart- 
ments, and  must  cease  to  hold  any  communication  with 
each  other:,  and,  if  this  is  not  practicable  in  the  same 
house  inhabited  by  them,  the  husband,  if  a profligate, 
should  AvithdraAV  elsewhere. 

If  eitlier  the  husband  or  wife  die^  during  the 
period  of  Iddnt,  the  survivor  cannot  inherit  from  tlie 
deceased,  except  wdiere  the  repudiation  is  made  by  the 
husband  in  Ins  death-illness  against  his  wife’s  wish,  or 
wdiere  the  wife  provoked  lier  husband  to  repudiate  lier 
durinn  her  death-illness.^ 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  253  ; Tahtavi,  Vol.  2, 
pp.  101,  230,  231  ; FataAva-i-Kazi  Khan,  Vol.  2,  p.  268. 

Baillie,  Bk.  3,  Chap.  1,  p.  205  ; Hamilton’s  Hedayah,  Yol.  1, 
Bk.  4,  Chap.  6,  p.  107;  Chap.  12,  pp.  cl33,  134;  Zaidii-nil- 
Ambani,  Vol.  1,  p.  339  ; Clavel,  Vol.  1,  p.  210. 

An  order  of  Magistrate  for  payment  of  maintenance  to  wife 
is  not  enforceable,  after  the  husband  has  repudiated  her  according 


See  Art.  206.  ^ See  Art.  .310.  * See  Art.  230.  * See  Art.  266. 
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to  Mahomedan  law — In  re  Kasam  Plrhliai^  ^ Bom.  H.  C.  Rep.  c. 
c.  95  (1871). 

Where  a Mahomedan,  while  in  liealth,  repudiated  his  wife, 
and  subsequently  died  during  the  period  of  her  Iddat,  held,  that 
the  repudiated  wife  is  not  entitled  according  to  Mahomedan  law, 
to  inherit  from  her  husband — Sarahai  v.  RahiahaJ^  I.  L.  R , hO 
Bom,,  537,  per  Bachelor,  J.  (1905). 

^See  iXepoor  Aurat  v.  Jurats  10  B.  L.  R.  Ap.  33  (1873)  ; 
In  re  Ahdn!  AU  IsJwiailji,  I.  L.  R.  7 Bom.  180  (1883)  ; Ibrahim 
V.  Sped  Bibi,  I.  L.  R.,  12  Mad.,  63  (1888). 


Art.  247.  Where  the  wife  is  repudiated  by  one  or 
by  two  irrevocable  repudiations,  re-marriage  with  her 
late  husband  is  not  prohibited.  He  can  marry  her 
during  or  after  the  period  of  Iddat^  but  he  can  only  do 
so  with  her  voluntary  consent,  and  by  virtue  of  a fresh 
contract  and  a new  dower.  No  one  else  can  validly 
marry  her  during  the  period  of  her  Iddat.  . 

Notes. 

Bahrr-ul-Eayek,  Vol.  4,  p.61. 

Zaidu-nil-Ambani,  Vol.  1,  p.  341. 

Art.  248.  Final  or  triple  repudiation‘s  dissolves  the 
nicirriage  at  the  moment  it  is  pronounced.  It  does 
away  with  the  husband’s  authority  over  his  wife,  and 
renders  the  wife  unlawful  to  her  husband. 

\\  hoever,  by  one  single  expression,  [)ronounces  a 
triple  repudiation  against  his  wife  with  whom  marriage 
is  not  consummated,  or  whoever  pronounces  three  re- 
pudiations, whethei  successively  or  by  a single  formula, 
against  a wife  with  whom  marriage  has  been  consumma- 
ted, cannot  marry  her  again. 


Where 
husband 
can  re- 
marry a wife 
repudiated 
twice. 


Legal  effects 
of  a final  or 
triple  repu- 
diation. 


* See  Art.  olO. 


• See.  Art.  -J-JO. 
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Legal  effects 
of  re-mar- 
riage. 


For  their  re-union  to  take  place,  it  is  necessary  that 
the  wife  should  have  been  married  to  another  husband 
by  a valid  and  binding  contract,  that  she  should 
have  been  repudiated  or  have  become  a widow  after 
a real  and  hond  fide  consummation  of  marriage,  and 
that  she  should  have  completed  the  period  prescribed 
for  the  Iddat  consequent  upon  repudiation  or  widow- 
hood. 

The  death  of  the  second  husband,  before  consumma- 
tion of  the  marriage,  cannot  make  the  wife’s  re-union 
Avith  her  first  husband  lawful. 

Notes. 

Fatawa-i--Alamgiri,  Vol.  2,  p.  52  ; Radd-ul-Muhtar, 
Vol.  2,  pp.  492,  493,  582,  583,  584,  585  ; Tahtavi, 
Vol.  2,  p.  175. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  4,  p.  108  ; Zaidu-uil- 
Ambani,  Vol.  1,  p.  341. 

A Mahomedan  who  pronounces  three  repudiations  against 
his  wife,  cannot  marry  her  again,  until  she  marries  another  hus- 
band ; and  she  cannot  be  compelled  to  rejoin  her  husband,  and 
continue  to  live  with  him  in  intercourse  which,  according  to 
Mahomeden  law,  would  be  illicit  and  criminal — Akhtaroon-nissa 
V.  Shariutoollah,  7 W.  R.  268,  per  Peacock,  0.  J.  (1867). 

Art.  249.  The  second  marriage,  once  consum- 
mated, nullifies  all  the  previous  repudiations  pronounced 
by  the  first  husband,  and  when  the  latter  remarries  his 
former  wife,  he  acquires  entirely  new  authority  over 
her,  which  he  will  not  lose,  until  after  three  fresh 
repudiations.  • r 

Notes. 

Tahtavi,  Vol.  2,  p.  177  ; Hedaya,  Vol.  2,  p.  81. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  6,  p.  109  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  343. 
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Art.  250.  Repudiation  does  not  affect  a woman 
whose  marriage  is  void.  The  dissolution  of  such  a 
marriage  is  rather  a separation  than  a true  repudiation. 

When  a man  pronounces  three  repudiations  against 
a woman  whose  marriage  is  void,  he  can  re-marry  her  by 
a valid  contract,  without  the  necessity  of  her  first  con- 
tracting a second  marriage  with  another  man. 

Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  185  ; Radd-ul-Muhtar, 
Vol.  2,  p.  381. 

Zaidu-nil-Ambani.  Vol.  1,  p.  345. 

SECTION.  III.- — CONDITIONAL  REPUDIATION. 

(Arts.  251. — 259.) 

Art.  251.  A repudiation,  effected  by  words  or  in 
writing,  can  be  either  unconditional  or  conditional. 

It  is  unconditional,  when  the  expression  used  by  the 
repudiating  party  is  couched  in  definite  terms,  and  the 
repudiation  is  not  made  subject  to  any  condition  or 
circumstance  nor  suspended  until  some  future  date. 
This  repudiation  produces  its  effect  immediately. 

A repudiation  is  conditional  when  it  is  made  sub- 
ject to  a condition  or  circumstance  or  suspended  until 
some  future  time.  This  repudiation  only  takes  effect 
upon  the  realization  of  the  condition  or  circumstance  to 
which  it  was  made  subject.  The  making  of  a condition 
is  equivalent  to  an  oath. 

^ Notes. 

Bahrr-ul-Rayek,  Vol.  4,  ]).  2 ; Sharh-i-Vikaya, 
Vol.  2,  p.  71  ; Tahtavi,  Vol.  2,  p.  150. 

Baillie,  Bk.  3,  Chap.  2,  p.  218  ; Hainiltou’s  Hedayah,  Vol.  1. 
Bk.  4,  (di.  4,  p.  95  ; Zaidii-nihAnibani,  Vol.  1,  p.  34b;  Olavel. 
Vol.  1,  pp.  197,  198. 
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See  Mymounissa  v.  Moliahuth  Ally,  2 Hay,  404  (1863)  ; 
Badarannissa  Bihi  V.  Mafiattala,  7 B.  L.  E.,  442  (1871). 

to^S]fe^e£t  ^ sus^jensive  ^ condition  is  one  that 

at  a future  relates  to  somethino'*  uncertain,  yet  possible,,  and  must  be 
time  , . T ? . . 

explained.  littered  Without  voluntary  interruption. 

If  it  relates  to  something  certain  and  existing  the 
condition  is  void,  and  the  repudiation  takes  place  imme- 
diately. But  should  it  relate  to  something  impossible, 
not  only  the  condition  but  the  repudiation  itself  is 
void.  Any  repudiation  is  void  that  is  expressed  in  a 
doubtful  manner  or  put  off  to  a date  at  which  its  reali- 
zation would  be  impossible,  or  made  subject  to  the 
divine  will,  without  any  voluntary  interruption  between 
the  utterance  of  the  formula  and  that  of  the  condition. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  535,  537  ; Bahrr-ul- 

Rayek,  Vol.  4,  p.  39  ; Tahtavi,  Vol.  2,  pp.  150,  151, 
152,  159,  160.  c . 

Bfiillie,  Bk.  3,  Chap.  4,  p.  266.  Zaidu-nil-Ambani,  Vol.  1, 
p.  347  ; Clave],  Vol.  l,p.  198. 

Where  such  Art.  253.  The  suspensive  condition  only  takes 

effect  when  the  repudiation  is  directed  against  a wife 
with  whom  the  repudiating  party  is  still  united,  or 
against  the  wife  who  is  observing  Iddat,  consequent 
upon  a revocable  repudiation,  or  against  a woman 
whom  he  has  regarded  as  repudiated  before  he  has  actu- 
ally married  her.  ^ ^ 

But  if  he  makes  use  of  the  expression  against  a 
strange  woman  whom  he  does  not  regard  in  the  light  of 
a wnfe,  and  if  the  condition  expressed  is  realized  after 
his  marriage  with  her,  the  suspended  repudiation  has 
no  effect. 
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Notes. 

Bahrr-ul-Rayek,  Vol.  4,  pp.,  4,  9. 

Zaidu-nil-Ambani,  Vol.  1,  p.  352  ; Clavel,  Vol.  1,  p.  180. 

Art.  254.  The  loss  of  a husband’s  authority  over 
his  wife  in  consequence  of  either  one  or  two  irrevo- 
cable repudiations,  does  not  nullify  any  conditional 
repudiations  that  may  have  been  pronounced  during  the 
subsistence  of  the  marriage. 

Thus,  when  a husband  after  having  pronounced 
a conditional  repudiation  against  his  wife,  dissolves  the 
marriage  by  either  one  or  two  irrevocable  repudiations, 
before  the  suspensive  condition  is  realized,  and  when 
he  afterwards  renews  the  marriage,  the  conditional 
repudiation,  no  matter  what  its  form,  will  take  effect, 
provided  that  the  condition  to  which  it  was  subject  is 
realized. 

Notes. 

Tahtavi,  Vol.  2,  p.  152. 

Zaidu-nil-Ambani,  Vol.  1,  p.  355. 

Art.  255,  When  a woman  ceases  to  be  a man’s 
lawful  wife,  consequent  upon  a final  or  triple  repudiation,^ 
every  ,, conditional  repudiation,  even  final,  pronounced 
during  the  existence  of  the  marriage  is  nullified. 

If  then,  after  having  pronounced  against  his  wife 
a conditional  repudiation,  the  husband  dissolves  the 
marriage  before  the  suspensive  condition  is  realized,  by  a 
final  and  unconditional  repudiation,  and  subsequently 
remarries  the  same  woman  after  she  has  contracted  and 
consummated  marriao-e  with  a second  husband,  none  of  the 
conditional  repudiations,  pronounced  during  the  existence 


AK,  IML 


• See  Art.  248. 
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of  the  first  marriage,  produce  any  effect  in  the  event  of 
realization  of  the  condition  on  which  they  depended. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  539 ; Fath-ul-Kadir, 
Vol.  2,  p.  226.  ' 

>^a.idu-ni]-Ambani,  Vol.  1,  p.  356. 

Art.  256.  The  effect  of  a suspended  repudiation 
or  of  an  oath  taken  by  the  husband  immediately  ceases 
upon  realization  of  the  condition  or  circumstance  upon 
which  either  the  repudiation  or  the  oath  de]3ended, 
whether  the  realization  occurs  during  the  subsistence  of 
the  marriage  or  after  its  dissolution. 

But  should  the  realization  take  place  during  the 
subsistence  of  the  marriage  or  during  the  wife’s  Iddat, 
consequent  upon  a revocable  repudiation,  the  condi- 
tional repudiation  takes  effect. 

Notes. 

Tahtavi,  Vol.  2,  p.  155. 

c 

Zaidu-nil-Ambani,  Vol.  1,  p.  358. 

Art.  257.  The  oath  taken  by  the  husband  ceases  to 
have  effect  after  the  first  realization  of  the  circumstance 
upon  which  the  oath  depended,  except  in  the  case  where 
he  uses  the  expression  “ Each  time”.  Thus  when  he  says 
to  his  wife  “ Each  time  you  visit  your  sister  you  shall  be 
repudiated,”  the  husband  is  not  released  from'  his  oath 
until  her  third  visit.  Should  he  re-marry  the  woman, 
after  she  has  complied  with  the  conditions,  the  former 
oath  has  no  effect.  ^ ^ 

It  is  otherwise  when  the  husband  says  “ Each  time 
I marry  a wife,  she  shall  be  repudiated”.  In  this  case 
the  effect  of  the  oath  never  ceases,  and  every  wife  he 
marries  even  after  a second  marriage,  is  if  so  facto  im- 
mediately repudiated 
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Notes. 

Tahtavi,  Vol.  2,  pp.  154,  155. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  4,  p.  95  ; Zaidu-nil- 
Ambani,  Vol.  1,  p.  360;  Clavel,  Vol.  1,  p.  180. 

Art.  258.  When  a husband  makes  repudiation 
subject  to  two  conditions,  or  two  different  circumstances, 
both  conditions  or  circumstances,  or  the  last  condition  or 
circumstance,  must  be  realized  during  the  subsistence  of 
the  marriage  or  during  the  wife’s  Iddat,^  consequent 
upon  a revocable  repudiation. 

Notes. 

Tahtavi,  Vol.  2,  p.  158. 

Baillie,  Bk.  3,  Chap.  2,  p.  221  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  362. 

Art.  259.  Where  the  condition  depends  on  a fact, 
to  which  the  wife  can  alone  testify,  her  declaration 
holds  good  only  in  respect  of  that  which  concerns  her 
personally. 

Notes. 

Tahtavi,  Vol.  2,  p.  156. 

Zaidu-nil-Ambani,  Vol.  1,  p.  364. 


SECT^ION  IV. REPUDIATION  SUB.JECT  TO  WIPe’s  CONSENT. 

wife’s  power  to  REPUDIATE  HERSELF  (tAFWEEz). 

(Arts.  260—265.) 

Art.  260.  The  husband  himself  can  pronounce 
repudiation  to  his  wife,  and  can  confer  upon  her  the  power 
of  pronouncing  it  herself  This  concession,  can  be 
accoi’ded  to  her  by  an  express  authority  to  repudiate 
herself  at  her  discretion,  but  when  once  made,  it  cannot 
be  withdrawn  by  the  liusband,  without  the  wife’s  consent. 


Where  repii' 
diation  is 
subject  to 
two  condi- 
tions. 


Effect  of 
wife’s  declar- 
ation. 


Husband 
can  pro- 
nounce 
repudiation 
himself  or 
empower  his 
wife  to  do 
so. 


’ See  Art.  SU). 
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Notes. 

Bahrr-ul-Rayek,  Vol.  3,  p.  335  ; Tahtavi,  Vol.  2, 
p.  139  ; Fath-ul-Kadir,  Yol.  2,  p.  200. 

Baillie,  Bk.  3,  Chap.  3,  p.  237  ; Hamilton’s  Hedayah,  Yol.  1^ 
Bk.  4,  Chap.  3,  p.  87  ; .ZaidTi-nil-Ambani,  Yol.  1,  p.  367;  Clavel, 
Yol.  1,  pp.  203,  205. 

A Mahomedan  husband  can  cont'er  upon  his  wife  the  power 
of  pronouncing  repudiation  to  herself. — Ashruf  Ali  v.  Asliad  Ali^ 
16  W,  R.,  260  (1871);  Badarannissa  Bibi  v.  Mafiattala,  7 B.  L.  R., 
442  (1871)  ; Hamidoollah  v.  Faizunnissa,  1.  L.  R.,  8 Cal.,  327 
(1882)  ; Nuruddin  v.  Chenuri,  3 Cal.  L.  J.,  49  (1905). 

See  Mymounissa  v.  AlohahutJi  Ally,  2 Hay,  404  (1863). 


Where  wife 
is  empowered 
to  choose 
between 
maintenance 
or  repudia- 
tion. 


Art.  261.  Where  a husband  confers  upon  his  wife 
the  power  of  choosing  between  the  maintenance  or 
dissolution  of  the  marriage,  she  must  come  to  a decision 
at  the  same  meeting,  however  long  it  may  last,  at  which 
she  receives  the  power,  or  at  the  moment  she  is  informed 
of  it  if  she  was  absent. 


But,  if  before  disclosing  her  intention,  the  wife  leaves 
the  meeting,  or  busies  herself  with  another  matter,  she 
loses  the  right  of  disposing  of  her  person,  unless  the 
husband  has  given  her  the  power  to  make  known  her 
intention  whenever  she  pleases,  or  has  fixed  for  her  a 
period  in  which  to  decide. 

In  the  first  case,  she  can  decide  at  will  for  oi  against 
repudiation,  in  the  second  case  she  loses  this  right  at  the 
expiry  of  the  fixed  period,  even  though  she  was  only 
informed  of  the  matter  after  expiry  of  such  period. 


Notes.  ^ 

Badd-ul-Muhtar,  Yol.  2,  p.  515  ; Tahtavi,  Yol. 
2,  pp.  139,  140. 

Baillie,  Bk.  3,  (’bap.  3,  pp.  240,  252  ; Hamilton’s  Hedayah,. 
Vol.  1,  Bk.  4,  Chap.  3,  s.  1,  p.  87  ; Zaidu-nil-Ambani,  Yol. 
1,  p.  368. 
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Art.  262.  Where  a wife  on  whom  her  husband 
lias  conferred  a discretionary  power,  decides  upon  the 
dissolution  of  the  marriage,  and  at  the  same  meeting 
replies  that  she  wishes  for  a repudiation,  a single 
irrevocable  repudiation  operates,  even  though  the 
husband  should  have  wished  two  or  even  three. 

Notes. 

Tahtavi,  Vol.  2,  pp.  141,  144  ; Fatawa-i-Alamgiri, 
Vol.  2,  p.  78. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  3,  s.  1,  p.  88  ; 

2,  p.  89  ; Zaidu-nil-Ambani,  Yol.  1,  p.  370. 

Art.  263.  Where  a husband  proposes  repudia- 
tion to  his  wife  by  pronouncing  the  express  formula 
“Repudiate  thyself”,  and  she  there  and  then  repudiates 
herself,  a revocable  repudiation  takes  effect. 

Notes. 

Tahtavi,  Vol.  2,  p.  146  ; Fatawa-i-Alamgiri,  Vol. 

2,  p.  86. 

Zaidu-nil-Ambani,  Vol.  1,  p.  371. 

Art.  264.  When  a wife  goes  beyond  the  proposal 
of  her  husband  and  pronounces  more  repudiations 
than  sl^e  was  authorized  to  pronounce,  no  repudiation 
whatever  takes  effect.  Thus,  if  only  permitted  one 
single  repudiation,  she  pronounces  a triple  repudiation, 
no  repudiation  at  all  takes  place.  But  if  permitted 
three  repudiations,  and  she  pronounces  one  only,  that 
one  repudiation  shall  take  effect. 

Notes. 

Tahtavi,  Vol.  2,  p.  147. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4.  Chap.  3.  s.  3,  p.  92  : 
Zaidn-nil-Ambani,  Vol.  1,  p.  371. 


Where  a 
single  irre- 
vocable re- 
pudiation 
operates. 


Where  a 
revocable 
repudiation 
takes  effect. 


Where  the 
wife  exceeds 
her  autho- 
rity in  the 
number  of 
repudia- 
tions. 
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Where  the 
wife  does 
not  adhere 
to  the  form 
of  repudia- 
tion autho- 
rized. 


Repudiation 
during  ill- 
ness. 


Art.  265.  When  a wife  does  not  adhere  to  the 
form  of  repudiation  indicated  by  her  husband,  the 
repudiation  does  not  become  void,  but  is  confined  within 
the  limits  of  the  husband’s  proposal.  Thus,  if  she  pro- 
nounces an  irrevocable  repudiation  Avhen  only  authorized 
to  repudiate  herself  by  revocable  repudiation  or  vice 
versa,  the  repudiation  proposed  by  her  husband  is  to 
take  effect. 

Where  the  husband  gives  his  wife  liberty  to  sepa- 
rate herself  from  him  whenever  she  pleases,  any  modi- 
fication of  the  right  so  allowed  her,  renders  the  repudia- 
tion she  pronounces  void,  whether  the  modification 
relates  to  the  form  or  number  of  the  repudiations. 

Notes. 

Tahtavi,  Vol.  2,  pp.  147,  148. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  3,  s.  3,  p.  92  ; 
Zaidu-nil-Ainbani,  Vol.  1,  p.  373. 


SECTION  V. REPUDIATION  DURING  ILLNESS. 

(Arts.  266—272.) 

Art.  266.  When  a husband’s  life  is  endangered 
through  illness,  even  though  he  be  not  confined  to  bed, 
and  he  is  prevented  from  attending  to  his  business  away 
from  home,  he  is  unable  to  repudiate  his  wife,  without 
being  suspected  of  a design  to  defraud  her  of  her  share 
in  his  inheritance.  Nor  can  he  during  such  illness  dis- 
pose of  more  than  a third  of  his  property  by  legacy  or 
gift.' 

Notes. 

Tahtavi,  Vol.  2,  pp.  165,  166. 

Baillie,  Bk.  3,  Chap.  5,  p.  277  ; Hamilton’s  Hedayah,  Vol.  1, 
p.  101  ; Zaidu-nil-Ambani,  Vol.  1,  p.  374. 


* See  Art.  495. 


REPUDIATION  DURING  ILLNESS. 


151 


On  the  repudiation  during  illness  Bachelor,  J.,  observed  as 
follows  : — 

‘‘  The  fact  of  a valid  divorce  being  thus  established, 
it  becomes  material  to  consider  whether  it  was  pronounced 
during  the  husband’s  death-illness  or  not.  For  the  sake  of  brevity 
I shall  use  the  word  ^ ‘ sickness’  as  referring  only  to  death- 
sickness  and  the  word  ‘ health  ’ will  serve  to  denote  the 
absence  of  death-sicknes.s,  this  usage  being  also  in  conformity 
with  the  language  of  the  books.  First,  then,  what  is  meant  in 
Mahomedan  law  by  this  sickness  or  marz-ul’-maut  ? Baillie,  in 
discussing  the  subject  under  the  head  of  divorce,  says: — “it  is 
correct  to  say  that,  when  a man  is  unable  to  go  out  of  his  home 
for  necessary  avocations,  he  is  sick,  whether  he  can  stand  up  in 
the  house  or  not  ! ” This  is  developed  in  later  passages,  but  since 
they  depend  upon  an  underlying  legal  principle,  1 must  pause  to 
explain  what  that  principle  is,  so  far  as  I can  collect  it  from  the 
approved  authorities.  For  in  such  a matter  as  this  it  appears 
to  me  thnt  my  only  course  is  to  abide  by  the  accepted  authorities, 
adhering  to  whatever  clear  principles  may  be  discernible.  In  this 
particular  instance  both  the  principle  and  the  reason  upon  which 
it  is  grounded  seem  to  be  unmistakeable.  They  will  be  found 
generally  in  discussions  upon  the  opinions  of  Shafei,  the  Imam- 
ul-Motlebi,  of  whom  Hamilton  writes  that  “ His  decisions  in 
civil  and  criminal  jurisprudence  are  seldom  quoted  by  the  doctors 
of  Persia  or  India  but  with  a view  to  be  refuted  or  rejected.” 
(Hamilton,  Vol.  1,  p.  28,  Discourse).  The  references  are  all 
throughout  to  the  four  Volumes  (edition  of  1791.)  Shafei,  who 
maintains  what  may  be  called  the  common  law  position  in  these 
matters,  held  that  whether  a man’s  death  took  place  before  or  after 
the  expiration  of  the  Iddat,  his  divorced  wife  was  left  without  any 
right  of  inheritance,  because  the  conjugal  relation  was  cancelled 
by  the  supervening  divorce.  But  this  view  was  rejected  on  what 
approximates  to  the  equitable  principle  that  the  cause  of  the  wife’s 
rio  ht  to  inherit  is  in  the'death-illness,  and  as  the  husbnnd  desions  to 
defeat  it,  his  device  ought  to  return  to  himself  by  ])ostponing  the 
effect  of  his  act  till  the  expiration  of  the  Iddat^  to  prevent  the 
injury  which  would  otherwise  fall  upon  her.  (Baillie,  page  278)^ 
So  repudiation  by  a man  in  his  last  illness  is  always  referred  to  as 
repudiation  by  a faar  or  evader,  and  the  principle  appears  to  be 
the  perfectly  intelligible  doctrine  that  a wife’s  slowly  accrued 
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rights  shall  not  be  suddenly  defeated  by  the  caprice  of  the  husband 
while  labouring  under  such  mental  infirmity  as  usually  accom- 
panies the  approach  of  death.  These  observations  must  be  applied 
when  1 come  to  deal  with  the  question  of  the  effect  of  this  divorce 
upon  the  plaintiff’s  rights.  But  I am  obliged  to  notice  them 
here  since  they  are  germane  also  to  the  question  of  the  meaning  of 
death-illness.  Thus  we  read  Hamilton’s  Hedaya,  Vol.  1,  page 
283  : — If  a husband,  being  in  a besieged  town  or  in  an  army, 
repudiate  his  wife  by  three  divorces,  she  does  not  inherit  of  him, 
in  the  event  of  his  death,  although  that  should  happen  within  her 
Edit  : but  if  a man  engaged  in  fight,  or  a criminal  carrying  (?  being 
carried)  to  execution,  were  in  such  situation  to  pronounce  three 
divorces  upon  his  wife,  she  inherits  where  he  dies  in  that  way, 
or  is  slain  : for  it  is  a rule  that  the  wife  of  a faar  (or  evader) 
inherits  of  him,  upon  a favourable  construction  of  the  law  ; and 
his  evasion  cannot  be  established  but  where  her  right  is  inseparably 
connected  with  his  property,  which  is  not  the  case,  unless  he 
be  (at  the  time  of  pronouncing  divorce)  sick  of  a dangerous 
illness  (appearing  from  his  being  confined  to  his  bed,  and  other 
symptoms)  or  in  such  other  situation  as  affords  room  to  apprehend 
his  death  : but  it  is  not  established  where  he  pronounces  divorce 
in  a situation  in  which  his  is  more  probable  than  destruction"' 

Baillie  (pages  280-81)  has  very  much  the  same  description. 
“ Evasion,”  he  says,  “ may  also  be  established  by  other  causes  which 
come  within  the  meaning  of  disease,  if  death  be  imminent  ; but  if 
the  chances  are  in  favour  of  escape,  the  person  is  to  be  accounted  as 
one  in  health.  So  that  one  is  not  an  evader  though  he  were 
surrounded  b}"  the  enemy,  or  in  the  line  of  battle,  or  in  a place 
abounding  with  beasts  of  prey,  or  on  board  ship,  or  in^  prison 
under  sentence  of  retaliation  or  stoning  ; because  in  all  these 
cases  a way  of  escape  may  be  found  by  some  means  or  other.” 
1 pause  here  to  remark,  first,  that  tliese  are  strong  cases,  and 
secondly,  that  if  the  principle  is  to  be  applied  loyally,  it  must 
count  for  something  whether  the  divorce^  himself  is  conscious  of 
the  likelihood  of  death  or  is  not  so  conscious.  The  same  subject 
occurs  again  in  Baillie’s  Chapter  on  Gifts,  where  1 see  no  reason 
to  suppose  that  the  death-illness  discussed  differs  from  the  death- 
illness  in  case  of  repudiation.  And  here  we  read  that  “ the 
most  valid  defination  of  death-illness  is,  that  it  is  one  which  it  is 
highly  probable  will  issue  fatally,  whether,  in  the  case  of  a man. 
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it  disables  him  from  gettino;  R|>  for  necessary  avocations,  out  of  his 

house  or  not,  such  as,  for  instance  when  he  is  a merchant, 

from  going  to  liis  shop.”  Tl)is  appears  to  be  the  definition^  in 
the  Fatawa-i-Alamgiri,  and  I may  say  briefly  that  other  relevant 
authorities  appear  to  follow  the  same  lines.  It  would  follow 
that  what  is  meant  by  death-illness  in  Mahomedan  law  is  an  illness 
which  does  in  fact  cause  death,  which  disables  the  sufferer  at  the 
given  time  from  pursuing  his  ordinary  avocations,  and  which 
raises  in  his  mind  some  apprehension  of  the  probability  of  death. 
So  where  the  illness  is  of  long  duration,  but  there  is  no  immediate 
probability  or  apprehension  of  death,  it  is  laid  down  that  that  is 
not  a death-illness  but  is  to  be  regarded  rather  as  an  indication 
merely  of  altered  constitution  or  physical  habit.  Indeed  upon 
examining  the  books  I seem  to  find  that  the  only  certain  test  of 
death-illness  laid  down  is  that  a man  shall  not  be  able  to  stand 
praying — no  doubt  rather  a rough  test  adopted  in  days  when 
medical  diagnosis  was  itself  rough,  but  indicating  pretty  clearly 
the  rigorous  meaning  which  Mahomedan  jurist  attached  to  the 
phrase  marz-ul-maut . 

The  Hedaya  contains  what  is  called  a rule  for  ascertaining  a 
death-illness,  and  this  will  be  found  in  Book  LII,  Chapter  2 of 
Hamilton,  Volume  4,  page  506.  Whatever  may  be  the  case  in 
the  original  Arabic,  it  must  be  confessed  that  in  the  translation 
the  passage  is  encumbered  with  much  confusion,  the  particular 
being  confounded  with  the  general,  and  the  sentence  being  further 
darkened  by  parentheses.  But,  so  far  as  any  plain  meaning  is  to 
be  wrung  from  the  words,  it  would  seem  that  the  test  is  “ imme- 
diate danger  of  death”  or  “ apprehension  of  death”  ; and  this 
conforms  to  the  principle  which  has  already  been  deduced.  Again 
it  is  laid  down  by  Fatawa-i-Kazi  Khan  that  he  only  is  to  be  deemed 
sick  who  is  bed-ridden  and  incapable  of  managing  his  affairs 
“ because  the  probability  from  his  condition  is  dissolution,”  so 
that  if  he  divorces  his  wife,  he  is  a faar,  i.  ^.,  a runner  away,  an 
evader.  ‘‘  But”,  we  read,  “ a person  who  is  decrepit  or  suffering 
from  paralysis,  whose  complaint  does  not  go  on  increasing  every 
day,  is  like  one  in  health.  So  also  one  who  is  wounded  or  is 
suffering  from  pain,  but  who  is  not  by  such  wound  or  pain  rendered 
bed-ridden,  is  like  one  in  health.”  And  then  we  find  the  instances 
of  the  man  arrayed  in  rank  against  an  enemy  in  battle  or  im- 
prisoned under  sentence  of  death, to  which  I havealread}^  referred. 
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Repudiation 
in  otlier 
cases. 


Repudiation 
by  persons 
suffering 
from  phthis- 
is, paralysis, 


I admit  that  this  question  is  not  to  be  decided  merely  upon 
medical  principles  as  now  ascertained  among  western  peoples  : 
but, my  examination  of  the  authorities  leads  me  to  the  conclusion 
that  in  order  to  establish  marz-ul-maut  there  must  be  present  at 
least  these  conditions  : — proximate  danger  of  death,  so  that 
there  is,  as  it  is  phrased,  a preponderance  (ahaliba)  of  khauf  or 
apprehension,  that  is,  that  at  the  given  time  death  must  be  more 
probable  than  life  : 

(h)  There  must  be  some  degree  of  subjective  apprehension 
of  death  in  the  mind  of  the  sick  person  : 

(c)  There  must  be  some  external  indicia,  chief  among  which 
I would  place  the  inability  to  attend  to  ordinary  avocations. 
These,  then,  are  the  incidents  of  death-illness  which,  as  it  seems 
to  me,  are  to  be  gathered  from  the  authorities  ; and  that  they 
have  commended  themselves  also  to  our  British  Court  may,  1 
think,  be  seen  on  reference  to  Fatima  Bibee  v.  Ahmad  Baksh 
(1.  L.  R.,  31  Cal.,  319,  1903),  and  the  cases  there  cited.” — Sarabai 
V.  Rabiabai^  1.  L.  R.,  30  Bom.,  537  (1905). 

Art.  267.  When  a man  exposes  himself  to  danger, 
such  as  he  who  leaves  the  ranks  to  engage  in  single  com- 
bat, or  when  he  is  under  sentence  of  death  and  actino’ 
just  before  his  execution,  or  when  he  is  on  board  a ship, 
tempest  tossed  and  exposed  to  imminent  peril,  he  is 
placed  on  the  same  footing  with  regard  to  repudiation 
as  those  who  are  sick 


Notes. 

c ■ 

Tahtavi,  Vol.  2,  pp.  165,  166. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  5,  [>.  101  ; Zaidu- 
nil-Ambani,  Vol.  1,  p.  375. 

Art.  268,  The  impotent  man,  the  man  suffering 
from  pulmonary  phthisis,  and  the  paralytic  man, all  whose 
infirmities  grow  worse  day  by  day,  are  legally  placed 
in  the  same  situation  as  those  who  are  sick.  But  should 
their  infirmities  become  chronic  and  remain  stationary 
for  a whole  year,  without  undergoing  any  change  or 


RKPUDIATION  DURING  ILLNESS. 


155 


manifesting  graver  symptoms,  all  legal  contracts  which 
they  enter  into,  and  the  repudiations  which  they  make, 
are  as  valid  as  those  of  a man  in  good  health. 

Notes. 

Tahtavi,  Vol.  2,  p.  165  ; Fatawa-i-Alamgiri,  Vol. 
2,  p.  123. 

Zaidu-nil-Ambani,  Vol.  1,  p.  376. 


Art.  269.  When  a husband  while  suffering  from 
a dangerous  illness,  or  while  in  a critical  position,  volun- 
tarily pronounces  against  his  wife,  but  without  her  con- 
sent, an  irrevocable  repudiation,  and  dies,  during  the 
wife’s  Iddat,  consequent  upon  such  repudiation,  the 
wife  retains  her  right  to  inherit  from  him,  provided  that 
from  the  time  she  was  repudiated  until  the  moment  of 
her  husband’s  death,  she  has  not  lost  the  qualifications 
necessary  for  such  inheritance. 


Effects  of  ail 
irrevocable 
repudiation 
during  hus- 
band’s ill- 
ness, and 
wife’s  right 
to  inheri- 
tance on 
liusband’s 
death. 


If  the  husband  recovers  from  the  illness  or  is  saved 
from  the  danger,  during  which  he  repudiated  his  wife, 
and  dies  subsequently  from  another  illness  or  from  some 
accident  before  the  expiry  of  his  wife’s  Iddat,  she  is 
not  entitled  to  her  share  in  his  estate. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  564,  565,  566,  567. 

Baillie,  Bk.  3,  Chap.  5,  pp.  277,  278  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  5,  pp.  99,  100  ; Zaidu- nil-Ambani,  Vol.  1, 
p.  377. 

Where  a Mahomedtln  husband  pronounced  repudiation  against 
his  wile,  and  subsequently  died  during  the  period  of  her  Iddat, 
Bachelor,  J.,  observed  as  follows  : — 

“ The  result  of  the  inquiry  so  far  has  been  to  establish  that 
this  divorce  was  pronounced  by  the  husband  when  in  i\ealth.  And 
the  divorce  was  the  bain  talak  or  irrevocable  divba-ce.  Xow 
the  question  is  wdiether.  an  irrevocable  divorce  having  been 
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Cases  in 
which  a wife 
repudiated 
during  her 
husband’s 
last  illness, 
is  entitled  to 
her  share  in 
his  estate. 


pronounced  in  health,  and  the  husband  dying  during  the  period  of 
the  discarded  wife’s  Iddat^  she  has  any  claim  to  inherit.  There 
can,  1 think,  be  no  doubt,  and  I understand,  that  Mr.  Lowndes 
does  not  dispute  that  if  the  divorce  had  been  pronounced  in 
death-illness,  the  wife’s  claim  to  inherit  would  survive  through- 
out the  period  of  her  Iddat.  But  this  survival  is  based  upon  the 
theory  already  noticed  that  a deatb-bed  divorce  is  to  be  regarded 
as  an  evasion.  Clearly  that  principle  fails  where  the  divorcing 
husband  is  in  health  and  is  under  no  greater  expectation  of  death 
than  is  normally  incident  to  humanity.  In  that  case,  then, 
what  reason  is  there  why  the  wife’s  claim  should  subsist  through- 
out her  Iddat  even  though  she  has  been  irrevocably  divorced  ? 1 

can  see  none  on  the  principle  of  the  thing.  Indeed  the  principle 
appears  to  point  the  other  way.  For,  take  the  case  where  a man 
in  perfectly  good  health  to-day  irrevocably  divorces  his  wife,  and 
is  killed  in  a railway  accident  a month  hence.  Why  should  she 
inherit  2 There  has  been  no  attempt  at  evasion  ; the  repudiation 
has  been  complete  and  definitive  ; and  I can  discern  no  reason 
why  the  husband’s  estate  should  be  damnified  owing  to  an 
unforeseen  accident.  So  far  as  the  principle  is  a guide,  it  seems 
clear  that  such  a wife  would  have  no  claim  ; and  the  plaintiff 
stands  legally  in  precisely  the  same  case.” — Sarahai  v.  Rahiahai, 
I.  L.  R.,  30  Bom.,  537  (1905). 

Art.  270.  In  the  following  cases  a wife  repudia- 
ted by  her  husband  during  his  last  illness,  is  also  entitled 
to  inherit  from  him  provided  he  dies  during  the  period 
of  her  Iddat : — 

1.  When  she  has  asked  her  sick  husband  to 
repudiate  her  by  a revocable  form,  and  he  has  repudiated 
her  by  an  irrevocable  form,  either  by  one  or  by  a triple 
repudiation. 

2.  When  the  husband  and  wife  have  been  judicially 
separated  in  consequence  of  an  oath^  of  imprecation 

3.  When  the  husband  has  made  a vow  of  con- 
tinence against  his  wife,  and  allowed  the  prescribed 
period  to  elapse  without  cohabiting  with  her. 


See  Art.  335. 
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Notes. 

Radd-ul-Muht^r,  Vol.  2,  p.  567. 

Baillie,  Bk.  3,  Ohap.  5,  pp.  277,  280  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  380. 

Art.  271.  In  the  following  cases  the  repudiated 
wife  has  no  right  to  her  husband’s  succession  : — 

1.  When  the  husband  has  been  compelled  to 
repudiate  his  wife  under  threat  of  death. 

2.  When  the  wife  has  voluntarily  asked  to  be 
repudiated  irrevocably. 

3.  When  the  husband,  while  in  good  health,  has 
made  a vow  of  continence  against  his  wife,  and,  while 
in  a state  of  illness,  has  allowed  to  elapse  the  period 
after  which  the  repudiation  becomes  irrevocable. 

4.  When  of  her  own  free  will,  the  wife  has  asked 
for  a Khula  repudiation  or  chosen  to  have  the  mar- 
riage dissolved  at  puberty,  or  has  obtained  a decree  of 
separation  on  the  ground  of  the  husband’s  impotency.^ 

5.  When  the  wife  at  the  time  of  repudiation  was 
a Christian  or  Jewess,  even  though  she  becomes  a 
Muslim  before  her  husband’s  death,  or  when  a Muslim 
wife  abjures  the  faith  at  the  time  of  repudiation.  In  the 
last  case  her  return  to  Islam  before  her  husband’s  death, 
would  not  reinstate  her  in  her  rights  to  his  succession. 

6.  When  the  wife  has  been  repudiated  irrevocably 
either  during  her  husband’s  imprisonment,  even  for  a 
crime  punishable  with  death,  or  while  he  was  con- 
fined in  a besieo-ed'  fort,  or  in  the  fio-htino*  line,  or 
on  board  a vessel  before  danger  became  imminent,  or 
during  an  epidemic,  or  while  he  was  suffering  from  an 
illness  which  did  not  prevent  him  from  attending  to  Ids 
l)usiness  out  of  doors. 


Cases  in 
which  a wife 
is  not  en- 
titled to 
inherit 


' See  Art.  298. 


Where  hus- 
band is  en- 
titled to  his 
share  in 
wife’s  estate 
when  she 
has  brought 
about  the 
dissolution 
of  marriage. 


Dissolution 
of  marriage 
by  repudia- 
tion and  by 
Khula  form. 
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♦ 

Notes. 

Radd-ul-Muhtar,  Vo],  2,  pp.  566,  567,  568. 

Baillie,  Bk.  .3,  Chap.  5,  pp.  278 — 281  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  5,  pp.  100,  103  ; Zaidu-nil-Ainbani,  Vol.  1, 
p.  381  ; Clavel,  Vol.  1,  p.  210. 

<r 

Art.  272-  Where  a wife,  while  suffering  from  an 
illness  that  renders  her  unable  to  perform  the  household 
duties,  brings  about  the  dissolution  of  her  marriage 
through  the  exercise  of  her  right  of  option  at  puberty, 
and  where  she  dies  during  her  Iddat,  her  husband  is 
entitled  to  his  share  in  her  estate. 

Notes. 

Tahtavi,  Vol.  2,  p.  169. 

Baillie,  Bk.  3,  Chap.  5,  p.  280  ; Zaidu-nil  Ambani,  Vol.  1, 
p.  385. 

CHAPTER  II. 

REPUDIATION  BY  MUTUAL  CONSENT  OP  HUSBAND  AND  WIPE  IN 
KHULA  FORM. 

(Arts.  273—297.) 

Art.  273.  When  after  a valid  marriage,  the  hus- 
band and  wife  disagree  and  fear  that  they  will  not  pro- 
perly fulfil  those  duties  which  spring  from  marriage 
they  can  separate  by  repudiation  ( T alak)  as  well  as  by 
repudiation  in  Khula  form. 

Notes. 

Hedaya,  Vol.  2,  p.  384;  Radd-ul- Muhtar,  Vol.  2, 
pp.  450,  604.  c * 

Baillie,  Bk.  3,  Chap.  8,  p.  304;  Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  8,  p.  112  ; Zaidu-nil-Ambani,  Vol.  1,  p.  386. 

Khula  is  a species  of  repudiation  for  a consideration  when  the 
spouses  do  not  conform  to  the  conditions  of  marriage.  It  is 
legal  in  the  sense  of  emancipation.  It  takes  place  by  mutual 
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consent  on  a consideration  paid  ; but  is  not  obligatory.  The 
Court  cannot,  on  demand  of  the  wife,  against  the  assent  of  the 
husband,  award  separation  on  account  of  dissension.  The  daw 
has  fixed  no  specific  sum  as  the  price  of  emancipation.  It  depends 
on  mutual  assent  ; but  to  exact  more  than  dower,  in  case  of 
aversion  on  the  part  of  the  wife,  is  condemned. — M.  Ahdul 
Wahah  v.  Hingu^  5 Sel.  Rep.,  S.  D.  A.,  238  (1832). 

A repudiation  by  Khula  is  a repudiation  with  consent,  and 
at  the  instance  of  the  wife,  in  which  she  gives  or  agrees  to  give 
a consideration  to  the  husband  for  her  release  from  the  marriage 
tie.  In  such  a case  the  terms  of  the  bargain  are  matter  of 
arrangement  between  the  husband  and  wife,  and  the  wife  may, 
as  the  consideration,  release  her  dain  malir  and  other  rights,  or 
make  any  other  agreement  for  the  benefit  of  the  husband — BuzuU 
ul-Ralieem  v.  Luteefutoon-nissa^  8 M.  I.  A.,  379  (1861). 

According  to  Mahomedan  law  a Khula  is  valid  even  though 
it  may  be  granted  under  compulsion.  The  conditions,  however, 
which  nullify  a Khula  are  those  which  are  repugnant  to  the 
nature  of  the  contract.— ■ Vitil  Ismal  v.  Beyakutti  Umah, 

L L.  R.,  3 Mad.,  347  (1881). 

Art.  274.  In  order  that  a Khula  repudiation  may  be 
valid,  the  husband  must  have  reached  his  majority  and 
be  in  full  possession  of  his  mental  faculties,  and  such 
repudiation  must  be  pronounced  during  the  subsistence 
of  the  marriage  or  during  the  wife’s  Iddatd 

Notes 

. Kadd-ul-Muhtar,  Vol.  2,  p.  605. 

Zaidu-nil-Ambani,  Vol.,  1,  p.  387. 

Art,  275.  A Khula  repudiation  can  validly  take 
place  before  or  after  consummation  of  the  marriage, 
and  without  payment  of  compensation  by  the  wife. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  78  ; Radd-ul-Muhtar, 
Vol.  2,  p.  604. 

Zaidu-nil-Ambani,  Vol.  1,  p.  388. 


Conditions 
necessary  in 
a Khula 
repudiation. 


Where 
Khula  re- 
repudiation 
is  validly 
effected. 


See  Art.  310. 
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Husband 
can  pay 
compensa- 
tion of 
greater 
amount  than 
dower. 


Fit  subject 
for  compen- 
sation. 


Where 
Khida  repu- 
diation is 
equivalent  to 
irrevocable 
repudiation. 


W here  the 
proposal  of 
Rhula  re- 
pudiation 
emanates 
from  the 
husband. 


Art.  276.  The  husband  can  legally  repudiate  his 
wife  in  Khula  form  by  paying  compensation  of  a greater 
amount  than  that  which  he  paid  as  dower. 

Notes. 

Hidaya,  Vol.  2,  p."  385. 

Clavel,  Vol.  1,  p.  220. 

See  Sale’s  Koran,  Chap.  II,  p.  27. 

Art.  277.  All  things  capable  of  being  settled  as 
dower  can  be  offered  as  compensation  for  a Khula  repu- 
diation. 

Notes. 

Hedaya,  Vol.  2,  p.  385. 

Baillie,  Bk.  3,  Chap.  8,  p.  310  ; Zaidu-nil-Ambani,  Vol.  1, 
pp.  217,  219. 

Art.  278.  A Khula  repudiation  with  or  without 
compensation  is  equivalent  to  an  irrevocable  repudiation, 
according  to  the  intention  that  the  husband  attaches  to 
it.  It  can  be  validly  pronounced  by  the  husband  with- 
out the  necessity  of  a judicial  decree. 

Notes. 

Tahtavi,  Vol.  2,  p.  187  ; Fatawa-i-Alamgiri,  Vol. 
2,  p.  137. 

Baillie,  Bk.  3,  Chap.  8,  p.  303  ; Hamilton’s,  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  8,  p.  112  ; Zaidu-nil-Ambani,  Vol.  1,  p.  392. 

Art.  279.  When  it  is  the  husband  who  first  proposes 
a Khula  repudiation  in  consideration  of  compensation 
to  be  paid  by  the  wife,  the  validity  of  the  repudiation 
and  the  right  to  enforce  the  payment  of  the  compensa- 
tion, depend  upon  the  wife’s  consent  being  voluntary, 
and  upon  her  being  fully  aware  of  the  nature  of  the 
transaction. 
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(3nce  the  proposal  is  made,  it  cannot  be  retracted 
by  the  husband  until  the  wife  has  declared  her  intention, 
which  must  not  be  deferred  beyond  the  meeting  at 
wliich  she  is  informed  of  the  proposal. 

Notes. 

Radd-ul-Muht^r,  Yol.  2,  pp.  604,  605,  606  ; 

Tahtavi,  Yol.  2,  pp.  186,  187. 

Baillie,  Bk.  3,  Chap.  8,  p.  304  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  8,  pp.  112,  113  ; Zaidu-nil-Ambani,  Vol.  1,  p. 
393  ; Clavel,  Vol.  1,  pp.  112,  113. 

Art.  280.  When  it  is  the  wife  who  first  proposes  a 
Khula  repudiation  to  the  husband  offering  him  compen- 
sation for  her  release,  she  can  retract  before  her 
husband  has  declared  his  acceptance,  which  must  be 
expressed  at  the  same  meeting.  Any  acceptance  made 
by  the  husband  subsequently  would  not  be  valid. 

Notes. 

Radd-ul-Muht^r,  Yol.  2,  p.  606. 

Baillie,  Bk.  3,  Chap.  8,  p.  314  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  393  ; Clavel,  Vol.  1,  p.  222. 

Art.  281.  Where  a husband  repudiates  his  wife 
in  Khula  form,  conditionally  upon  her  voluntarily 
agreeing  to  pay  a specified  amount  of  compensation 
other  than  the  dower,  she  is  bound  to  fulfil  her  under- 
taking. Khula  repudiation  thus  pronounced  cancels 
all  debts  between  husband  and  wife  arising  from  the 
dissolved  marriage,  and  when  Khula  repudiation  occurs 
before  the  marriage  has  been  consummated,  the  wife 
loses  all  right  to  any  balance  of  dower  or  to  any  arrears 
of  maintenance,  clothing,  or  Mutah} 


' See  Art.  90. 


Where  it 
emanates 
from  the 
wife. 


Effects  of 
Khula 
repudiation 
with  com- 
pensation. 
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Where  there 
is  no  com- 
pensation. 


Where  the 
dower  is 
compensa- 
tion for 
Khida  repu- 
diation. 


Gn  the  other  hand,  if  the  husband  has  made 
advances  for  his  wife’s  maintenance,  he  is  not  entitled 
to  recover  the  amount  advanced  for  the  period  still  to 
run,  nor  to  claim  any  part  of  the  dower  alread}^  paid. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  pp.  94,  96,  97  ; Tahtavi, 
Vol.  2,  p.  191. 

Baillie,  Bk.  3,  Chap.  8,  p.  304  ; Zaidu-ml-Ambani,  Vol.  1,  p. 

397. 


Art.  282.  Where  a husband  pronounces  Khula 
repudiation  against  his  wife  without  any  compensation, 
the  respective  claims  of  husband  and  wife  are  not  cancel- 
led, and  they  can  sue  each  other  for  the  payment  of  any 
debts  which  may  be  due. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  96. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  8,  p.  113  ; Zaidu- 
nil-Ambani,  Vol.  1,  p.  400  ; Clavel,  Vol.  1,  p.  214. 

Art.  283.  Where  a wife  has  received  her  full 
dower  and  consents  to  her  husband  repudiating  her  con- 
ditionally upon  her  surrendering  the  dower,  she  is  bound 
to  return  it.  If  she  has  not  received  the  dower  the  hus- 
band is  released  from  its  payment,  whether  the  repu- 
diation takes  place  before  or  after  the  consummation  of 
the  marriage. 

When  the  full  dower  has  baeii  paid  and  the  husband 
consents  to  repudiate  his  wife  on  the  understanding 
that  she  returns  a portion  of  the  dower,  she  will  only 
return  such  portion  if  the  marriage  has  been  consum- 
mated, and  the  half  of  such  portion  if  the  marriage  has 
not  been  consummated. 
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If  the  dower  has  not  been  delivered  to  her,  the 
husband  in  both  cases  is  completely  released. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  138. 

Baillie,  Bk.  3,  Chap.  8,  p.  309  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  400. 

Art.  284.  Unless  there  is  an  agreement  to  the  con- 
trary, the  husband  at  the  time  of  Khula  repudiation  is 
not  released  from  the  duty  of  providing  his  wife  with 
maintenance  and  lodging  during  the  period  of  her 
Iddat} 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  97. 

Zaidu-nil-Amoani,  Vol.  1,  p.  403. 

Art.  285.  Where  the  articles  constituting  the  com- 
pensation made  by  the  wife,  perish  before  delivery,  or 
where  the  husband  is  ousted  of  them,  the  wife,  if  possible, 
is  bound  to  substitute  articles  of  the  same  nature,  dr  to 
pay  their  value. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  609. 

Zaida-nil-Ambani,  Vol.  1,  p.  440  ; Olavel,  Vol.  1,  p.  216. 

Art.  286.  Where  a husband  consents  to  repudiate 
his  wife  in  KJmla  form  in  consideration  of  her  under- 
taking to  nurse  their  child  during  its  two  years  of 
suckling,  or  to  keep  and  maintain  the  child  for  a fixed 
period  at  her  own  expense,  after  having  weaned  it, 
she  is  bound  to  carry  out  such  undertaking. 

If  before  the  expiry  of  the  suckling  period  or  the 
time  agreed  u])on  for  keeping  tlie  child,  tlie  husband  takes 


Where  hus- 
band is  not 
released 
from  his 
liability  to 
pay  main- 
tenance. 


Where  com- 
pensation 
perishes 
before 
delivery. 


Where  wife 
undertakes 
at  her  own 
expense  to 
suckle  and 
maintain  a 
child. 


See  Alt.  310 


Where  wife 
undertakes 
to  maintain 
her  children 
until  they 
are  of  age. 


Rights  of 
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back  his  wife  by  a fresh  marriage  contract,  or  if  she  runs 
away  leaving  behind  the  child,  or  if  she  dies,  or  if  the  child 
dies,  the  husband  can  claim  the  cost  of  the  child’s  suckling 
and  its  maintenance  for  the  unexpired  period,  unless  at  the 
time  of  Khula.  repudiation,  it  was  agreed  that  the  husband 
should  have  no  claim  against  the  wife,  in  case  of  her  or  the 
child’s  decease,  before  the  expiry  of  the  period  agreed  upon. 

The  same  rule  applies  when  the  wife  has  undertaken 
to  suckle  * or  maintain  a child  with  which  she  believes 
herself  pregnant,  or  bears  a child  which  dies  before  expiry 
of  the  fixed  period. 

Notes. 

Tahtavi,  Vol.  2,  p.  192  ; Radd-ul-Muhtar,  Vol.  2, 
pp.  615,  616. 

Baillie,  Bk.  3,  Chap.  8,  pp.  307,  308  ; Zaidu-nil-Ambani,. 
Vol.  1,  p.  404  ; Clave],  Vol.  1,  p.  219. 

See  Sale’s  Koran,  Chap.  II,  pp.  27,28. 

Art.  287.  Where  a wife  obtains  a Khula  repudi- 
ation, on  the  undertaking  to  keep  her  children  born  of  the 
dissolved  marriage  until  they  are  of  age,  she  can  keep 
the  daughter  until  that  age  but  not  the  son. 

If  she  marries  a second  time, . her  former  husband 
can  withdraw  his  children  from  her  keeping,  in  spite  of 
an  agreement  made  to  the  contrary,  and  can  claim  the 
necessary  cost  of  their  keep  for  the  unexpired  period. 

Notes. 

Eadd-ul-Muhtar,  Vol.  2,  p.  616. 

r 

Zaidii-nil-Ainbnni,  Vo’i.  1,  p.  406. 

Art.  288.  The  husband’s  stipulation  to  keep  his 
children  with  him  during  the  period  of  Hazanah?  is 
void,  in  spite  of  Khula  repudiation  being  valid,  and  the 

1 See  Art.  371.  ’ Or  Custody  of  the  Child,  see  Art,  380. 
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mother  during  the  full  period  of  Hazanah  is  not  to  be 
interfered  with  in  the  exercise  of  her  rights  as  a mother, 
unless  she  forfeits  such  rights,  in  which  case  the  father 
must  pa}^  the  expenses  of  Hazanah  and  maintenance, 
if  the  child  is  destitute  of  means. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  727,  728  ; Tahtavi, 
Vol.  2,  p.  244  ; Fatawa-i-Kazi  Khan,  Vol.  2,  p.  257  ; 
Fatawa-i-Alamgiri,  Vol.  2,  p.  165. 

Zaidu-nil-Ambani,  Vol.  1,  p.  406. 

Art.  289.  Where  a wife  owes  a debt  to  her 
husband,  the  latter  cannot  appropriate  such  debt  towards 
the  amount  he  owes  for  the  child’s  maintenance. 

Thus  where  a wife  has  asked  for  or  accepted  a Khula 
repudiation,  on  condition  that  she  suckles  or  maintains 
her  child  by  the  husband  who  is  repudiating  her,  and 
then  finds  herself  destitute,  she  can  have  recourse  to 
the  husband,  who  in  spite  of  her  undertaking  can  be 
compelled  to  provide  for  the  child’s  maintenance.  He 
can,  however,  recover  the  sums  thus  advanced  if  the 
wife’s  position  improves. 

Notes. 

Radd-ul -Muhtar,  Vol.  2,  pp.  616,  617. 

Zaidu-nil-Ambani,  Vol.  1,  p.  406. 

Art.  290.  A father  can  obtain  a Khula  repudia- 
tion of  his  minor  daughter  from  her  husband. 

If  he  obtains  tlie  ^ repudiation  in  consideration  of 
compensation  payevble  by  the  minor  herself  to  her 
husband,  or  in  consideration  of  her  returning  her  dower, 
the  repudiation  takes  effect,  but  the  payment  of  the 
compensation  or  the  return  of  the  dower  are  binding 
neither  on  the  wife  nor  on  the  father. 
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But  if  the  father  obtains  a Khula  repudiation  in 
consideration  of  his  personally  undertaking  to  return 
the  dower,  or  of  paying  compensation,  the  repudiation 
takes  effect,  and  the  father  is  liable  for  the  amount  of 
such  compensation,  or  if  the  repudiation  is  made  in 
consideration  of  dower,  the  w-ife  is  entitled  to  claim 
it  from  her  husband,  who  may  sue  the  father  for  its 
recovery. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  616,  617. 

Baillie  Bk.  3,  Chap.  8 p.  31^  ; Hamilton’s  Hedavah, 
Vol.  1,  Bk.  1,  Chap.  8,  p.  116  ; Zaidn-nil-Ambani,  Vol.  1. 
p.  409  ; Clavel,  Vol.  1,  pp.  223,  226,  364. 


Where 
husband 
offers  Khula 
repudiation 
to  his  minor 
wife  condi- 
tionally 
upon  her 
providing 
compensa- 
tion. 


Art.  291.  Where  a husband  makes  a direct  offer 
of  Khula  repudiation  to  his  minor  wife,  making  it  a con- 
dition that  she  pays  him  some  specified  compensation,, 
the  repudiation  will  take  effect,  provided  she  consents  and 
has  attained  the  age^  of  reason  and  is  able  to  understand 
the  nature  of  the  repudiation,  but  the  payment  of  the 
compensation  is  not  binding  on  the  wife,  and  her  right  to 
the  dower  still  remains  intact. 


Where  a wife,  having  reached  the  age  of  reason, 
agrees  to  be  repudiated  by  her  husband  in  consideration 
of  compensation,  such  repudiation  operates  as  a simple 
revocable  repudiation,  and  she  ^ preserves  all  her  right 
to  the  dower. 


Notes. 

c 

Tahtavi,  Vol.  2,  p.  193  ; itadd-ul-Muhtar,  Vol.  2,, 
pp.  616,  617,  618. 

Zaidu-nil-Ambani,  Vol.  1,  p.  411. 


See  Art.  565. 
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Art.  292*  In  no  case  can  a father  consent  to 
Kh  ula  repudiation  in  the  name  of  his  minor  son,  nor  can 
tlie  father’s  ratification  render  valid  a repudiation 
pronounced  by  the  minor  son  himself. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  617. 

Baillie,  Bk.  8,  Chap.  8,  p.  819  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  412. 

Art.  293.  A Khula  repudiation  by  an  adult  wife, 
who  is  legally  incompetent,  is  valid,  but  payment  of  any 
compensation  that  she  agrees  to  pay  is  not  binding  upon 
her. 

Where  a husband,  in  consideration  of  compensation, 
repudiates  his  wife  who  is  legally  incompetent,^  such 
repudiation  will  effect  a simple  revocable  repudiation. 

Notes. 

Tahtavi,  Vol.  2,  p.  193  ; Radd-ul-Muhtar,  Vol.  2, 
p.  617. 

Zaidu-nil-Ambani,  Vol.  1,  p.  112  ; Clavel,  Vol.  ],  pp.  228, 
226,  864. 

Art.  294.  A wife  in  her  last  illness  can  validl}^ 
Oder  a Khula  repudiation  with  compensation.  If  she 
dies  during  the  period  of  her  Iddat,  her  husband  is 
entitled  to  whichevei*  be  the  smallest  of  the  three 
following  amounts,  viz.  : — the  share  of  her  estate  devolv- 
ing up)on  him,  or  the  amount  of  compiensation  agTeed 
u])on,  or  the  third  part  of  the  deceased’s  estate. 

If  she  dies  after  the  expiry  of  Iddat,  her  husband 
shall  get  whichever  is  smaller  in  amount,  the  compensa- 
ti(^n,  or  the  third  of  the  deseased’s  estate. 
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See  Art. 
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If  she  recovers  from  her  illness,  her  husband  is 
entitled  to  the  whole  of  the  amount  of  compensation 
agreed  upon. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  619. 

C 

Baillie,  Bk.  3,  Cliap.  8,  p.  320  ; Zaidn-nil-Ambani,  Vol.  1, 
p.  413. 


Art.  295.  Where  an  agent  is  authorized  by  a 
wife  to  consent  to  a Khula  repudiation,  he  is  not 
directly  responsible  to  her  husband  for  the  compensation 
which  she  agrees  to  pay,  unless  he  personally  under- 
takes to  pay  the  amount,  or  becomes  surety  on  the  wife's 
behalf. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  617  ; Tahtavi,  Vol.  2, 
p.  193. 

Zaidu-nil-Ambani,  YoL  1,  p.  41.5. 

Art.  296.  Compensation  can  be  paid  at  the  time 
of  Khula  repudiation,  or  can  be  made  payable  at  a 
more  or  less  distant  date. 


Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  142. 
Zaidu-Eil-Ambani,  Vol.  ],  p.  415. 

Art.  297.  When  the  marriage  is  void,  the  husband 
is  bound  to  return  any  sum  received  by  him  b}^  way  of 
compensation  for  repudiating  his  wile  in  Khula  form.^ 

Notes. 

Radd-ul-Muhtar,  Vol.  2.  p.  604. 
Zaidu-nil-Ainbani,  Vol.  1,  p.  216. 


’ See  Art.  227. 


CHAPTER  HI. 


SEPARATION  ON  ACCOUNT  OF  THE  HUSBAND’S  IMPOTENCY. 

(Arts.  298—302.) 

Art.  298.  Where  a wife  discovers  that  her  hus- 
band is  impotent  and  not  in  a condition  to  fulfil  the  duty 
of  marriage^  she  has  the  right  to  demand  before  a 
Judge  a tafrik  or  formal  separation,  provided  that  at 
the  time  of  marriage  contract,  she  was  ignorant  of  her 
husband’s  condition. 

However  long  her  silence,  after  she  has  discovered 
her  husband  to  be  impotent,  the  wife  does  not  forfeit 
this  right,  either  before  or  after  her  recourse  to  law. 

Notes. 

Radd-ul -Muhtar,  Vol.  2,  pp.  643,  646,  647;  Fatawa- 
i-Kazi  Khan,  Vol.  1,  p.  186. 

Baillie,  Bk.  3,  Chap.  11,  pp.  347,  348  ; Zaidu-nil-Amhaiii, 
Vol.  1,  p.  416. 

See  A (the  wife)  v.  B (the  husband),  I.  L.  R.,  21  Boin.,  77 
(1896). 


Art.  299.  When  a wife  brings  an  action  against 
her  husband  alleging  him  to  be  impotent,  and  demanding 
a separation,  the  judge,  if  the  husband  admits  the 
impotency,  must  grant  him  a postponement  of  the 
separation  for  one  full  lunar  year.  This  postpone- 
ment includes  the  month  of  Ramazan^  the  menstrual 
periods  of  the  wife,  and  the  time  during  which  the 
husband  is  absent  on  a pilgrimage  or  any  other 
journey  ; but  it  is  not  to  include  the  period  of  the 


* The  ninth  month  of  the  Mahomedan  year  which  i.s  observed  as  a .strict  fast 
from  dawn  to  .sunset  of  each  <lay  in  the  month— Hughes  Dictionary  of  Islam. 
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illness  of  either  party  when  such  illness  prevents 
cohabitation. 

The  year  is  to  commence  from  the  date  of  the 
wife’s  action,  but  should  her  husband  be  ill,  or  a minor, 
or  in  Ihram^  the  year  is  to  commence  from  his  recovery 
from  illness,  from  his  coming  of  age,  or  from  the  time 
he  lays  aside  the  pilgrim’s  dress. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  pp.  155,  156,  157  ; Radd- 
ul-Muhtar,  Vol.  2,  pp.  645,  646. 

Baillie,  Bk.  3,  Chap.  11,  pp.  345,  346  ; Hamilton’s  Hedayah, 
Vol.  1,  Bk.  4,  Chap.  11,  pp.  126-1*28  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  417. 

Art.  300.  If,  at  the  end  of  the  year,  the  wife  still 
complains  of  the  lack  of  cohabitation  on  the  part  of  the 
husband,  and  insists  on  separation,  the  judge  shall  call 
upon  the  husband  to  repudiate  her.  In  case  of  his 
refusal,  the  judge  shall  pronounce  a separation,  which 
operates  as  a valid  repudiation. 

Notes. 

Tahtavi,  Vol.  2,  p.  212  ; Radd-ul-Muhtar,  Vol.  2,  pp. 
643,  644. 

Baillie,  Bk.  3,  Chap.  11,  p.  348  ; Zaidu-iiil-Ambani,  Vol.  1, 
p.  419  ; Olavel,  Vol.  1,  p.  126. 

Art.  301.  If  the  husband  before  or  after  the  judi- 
cial postponement  has  been  granted  denies  the  truth 
of  the  allegation  of  the  wife,  the  judge  shall  appoint  two 
trustworthy  matrons  to  examine  her. 

If  the  matrons  state  that  she  is  not  a virgin,  the 
husband’s  sworn  declaration  shall  be  accepted.  This  holds 
good  whether  the  wife,  before  he  married  her,  was  virgin 


The  pilgrim’s  dress  or  mantle. 
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or  not,  and  even  where  she  maintains  that  her  virginity 
was  lost  through  an  accident. 

If  the  husband  takes  the  oath,  the  wife  cannot 
proceed  further  against  him.  If  he  refuses  the  oath, 
or  if  the  matrons  declare  that  the  wife  is  still  a 
virgin,  the  judge,  where  the  husband  has  denied  the 
allegation  before  postponement  was  granted,  shall  grant 
the  postponement  referred  to  in  the  previous  Article. 
Where  he  admits  the  allegation,  the  wife,  at  the  same 
sitting,  can  declare  her  option,  either  of  upholding  the 
marriage,  or  of  having  it  dissolved.  If  she  chooses 
separation,  the  judge  shall  pronounce  it  immediately^ 

Should  she  change  her  mind  and  elect  to  remain 
with  her  husband,  or  leave  the  court  during  the  hearing 
of  the  case  her  right  of  option  ceases,  and  she  can  no 
longer  complain  against  her  husband’s  im potency. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  647,  648. 

Baillie,  Bk.  Chap.  11,  p.  347  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  11,  p.  127  ; Zaidu-nil-Ambani,  Vol.  1,  p.  420  ; 
Olavel,  Vol.  1,  p.  125. 

Art.  302.  Separation  on  account  of  impotency, 
creates  no  prohibition  of  marriage,  and  the  parties  can 
marry  again  under  a new  contract  either  during  or  after 
the  period  of  Iddat} 

Should  either  the  husband  or  wife  die  during  the 
period  of  Iddat,  the  survivor  cannot  inherit  from  the 
deceased. 

Notes. 

Tahtavi,  Vol.  2,  pp.  212,  213  ; Fatawa-i-Alamgiri, 
Vol.  2,  pp.  123,  124,  128. 

Zaidu-nil-Ambani,  Vol.  1,  p.  421. 
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SEPARATION  ON  ACCOUNT  OF  aPOSTA  Y. 

(Arts.  303— 309 ) 

Art,  303.  If  either  the  husband  or  the  wife 
should  apostatize,  both  of  them  being  Muslims,  the 
marriage  is  immediately  dissolved  and  separation  must 
take  place.  In  this  case  there  is  no  need  for  a judicial 
decree. 

Notes. 

Tahtavi,  VoL  2,  p.  84. 

Baillie,  Bk.  1,  Cliap.  10.  p.  182  ; Hamilton’s  Hedavah,  Vol.  1, 
Bk.  2,  Chap.  5,  p.  66  ; Zaidu-nil-Ambani,  Vol.  1,  p.  421  ; Clave], 
Vol.  1,  pp.  9o,  247. 

Art.  304.  Separation  for  apostasy  only  creates  a 
provisional  prohibition,  which  ceases  with  the  cause  that 
piroduces  it. 

If  the  apostate  returns  to  Islam,  he  can  validly 
renew  the  marriage  tie  with  the  wife,  without  being 
compelled  to  renew  the  marriage  contract.  If  it  is  the 
wife  who  becomes  an  apostate,  she  shall  return  to  the 
faith  and  renew  the  marriage  receiving  a small  dower. 

Notes. 

Radd-ul-Muhttr,  Vol.  2,  p.  425  ; Tahtavi,  Vol.  2, 
p.  84. 

Zaidu-nil-Ambani,  Vol.  1,  p.  423  ; Clavel,  Vol.  1,  pp.  248,  249. 

Art.  305.  If  both  husband  and  wife  abjure  the 
faith  of  Islam  at  the  same  time,  or  do  so  successively, 
without  it  being  possible  to  determine  which  of  them 
abandoned  the  religion  first,  and  should  they  in  like 
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Hiamier  return  to  Islam,  the  marriage  remains  un- 
clissolved.  It  is  only  dissolved  when  one  returns  to 
Islam  before  the  other. 

Notes. 

Tahtavi,  Vol.  2,  p.  85. 

Baillie,  Bk.  1,  Chap.  10,  p.  182;  Hamilton’s  Hedayah,  Vol.  1, 
Bk.  2,  Chap.  5,  p.  66  ; Zaidu-nil-Ambani,  Vol.  1,  p.  424  ; Clavel, 
Vol.  1,  p.  249. 

Art.  306.  If  apostasy  takes  place  after  con- 
summation of  marriage,  the  wife  is  entitled  to  the  full 
dower,  whether  it  is  the  husband  or  the  wife  who 
becomes  an  apostate. 

Notes. 

Radd-ul-Muhti^r,  Vol.  2,  p.  425. 

Baillie,  Bk.  1,  Chap.  10,  p.  182  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  424. 

Art.  307.  When  apostasy  precedes  the  consumma- 
tion of  the  marriage,  and  it  is  the  husband  who  becomes 
an  apostate,  the  wife  is  entitled  to  half  the  stipulated 
dower,  or  to  Mutah}  if  no  dower  was  stipulated,  and  to 
maintenance  for  the  period  of  Iddaf.^ 

If  it  is  the  wife  who  becomes  an  apostate,  she  is 
entitled  neither  to  half  the  dower,  nor  to  Mutah. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  425. 

Baillie,  Bk.  1,  Chop.  10,  pp.  182,  183  ; Zaidu-uil-Ainbani, 
Vol.  1,  p.  424. 


Art.  308.  If  the  husband  abjures  Islam,  and 
dies  before  the  expiry  of  the  period  of  Iddat^  incumbent 


• See  Art.  90.  “ See  Art.  310. 
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on  his  wife,  she  is  entitled  to  claim  the  share  of  his 
estate  devolving  upon  her,  whether  his  apostasy  took 
place  during  his  last  illness  or  while  he  was  in  good 
health. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  425. 

Zaidu-nil-Ambani,  Vol.  1,  p.  425. 

Art.  309.  If  the  wife  abandons  Islam  during  her 
last  illness  and  dies  before  the  expiry  of  her  period  of 
Iddat,  her  Muslim  husband  can  inherit  from  her. 
But  should  she  apostatize  while  in  good  health  and  die 
before  returning  to  Islam,  her  husband  cannot  inherit 
from  her. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  425. 

Zaidu-nil-Ambani,  Vol.  1,  p.  425. 

CHAPrER  V. 

IDDAT  OR  TERM  OF  PROBATION.  MAINTENANCE  OF  THE  WIFE 
DURING  IDDAT. 

(Arts.  310—331.) 

SECTION  I. WIVES  SUBJECTED  TO  IDDAT. 

Art.  310.  Iddat^  or  term  of  probation  while  it  lasts 
is  an  impediment  to  marriage.^  It  is  incumbent  on  every 
wife  separated  from  her  husband  after  actual  consum- 
mation of  the  marriage,  whether  such  marriage  is  valid 
or  radically  void.  It  is  also  incumbent  after  a regular^ 
or  irregular  retirement  with  the  husband,  so  long  as 
the  marriage  is  valid.  It  is  incumbent,  whether  the 
separation  is  due  to  a revocable  repudiation^,  or  to  an 

’ Retreat.  ® See  Bk.  I,  Chap.  III. 

® See  Art.  227. 
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irrevocable  repudiation/  perfect  or  imperfect,  or  to  a re- 
pudiation or  judicial  separation  pronounced  in  consequence 
of  the  husband’s  iin potency,^  or  his  oath  of  imprecation/ 
inferiority  of  dower, ^ exercise  of  option  at  puberty,  or  to 
the  annulment  of  a marriage  that  is  void,  or  the  husband’s 
death,  even  where  he  dies  before  consummation  in  the 
case  of  a valid  marriage. 


Notes. 

Radd-ul-Mahtar,  Vol.  2,  p.  650  ; Bahrr-ul-Rayek, 
Vol.  4,  p.  140  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  157. 

Baillie,  Bk.  3,  Chap.  12,  p.  350  Hamilton’s  Hedayah,  Vol  1, 
Bk.  4,  Chap.  12,  p.  128  ; Zaidu-nil-Ambani,  Vol.  1,  p.  426  ; 
Clavel,  Vol.  1,  pp.  253,  254. 

Iddat  is  defined  in  the  Hedayah  to  be  the  term  of  probation 
incumbent  upon  a woman  in  consequence  of  the  dissolution  of 
marriage  after  carnal  c onnection  ; the  most  approved  definition 
of  iddat  is  the  term  by  the  completion  of  which  a new  marriage 
is  rendered  lawful — In  the  matter  of  Din  Muhammad^  1.  L.  R.,  5 
All.,  226,  per  Mahmood,  J,  (1882). 


Art.  311.  The  duration  oi  Iddat  consequent  upon  For  women 
repudiation,"  is  three  full  periods  of  her  courses,  for  not^at^iLd 
a Muslim  wife  or  a Kitahiah^  married  to  a Aluslim 
husband,  provided  she  has  reached  the  age  of  puberty,^ 
and  is  not  pregnant,  and  is  separated  from  her  husband 
after  actual  or  presumed  consummation  of  a valid 
marriage. 

The  period  of  Iddat  is  the  same  for  a wife  who 
has  been  repudiated,  or  who  has  become  a widow,  after- 
cohabitation  by  mistake,  or  in  c(nisequence  of  the 


■ See  Art.  ‘239 
“ See  Art.  298. 
See  Art.  335. 
See  Art.  32. 

* See  Art.  217. 


**  A female  of  the  Ahht-l-Kitab, 
or  those  who  possess  an  inspired  book, 
.lews  and  Christans— Hughes  Dictio- 
nary of  Islam. 

’ See  Art.  495.  * 
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annulment  after  consummation,  of  a marriage  which 
is  void. 

Notes. 

Radd-ul-MnhMr,  Vol.  2,  pp  650,  651,  660  ; Bahrr- 
ul-Rayek,  Vol.  4,  p.  139. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  12,  pp.  128,  130  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  429;  Clavel,  Vol.  1,  pp.  254,  255,  256. 

See  Sale’s  Koran,  Chap.  II,  p.  26. 

Period  of  Art.  312.  For  every  wife  who  is  not  subject  to 

women  who  menstruation,  whether  this  is  due  to  her  not  having 
ed 'puberty!  I'eached  the  age  of  puberty  or  to  advanced  years,  and 
for  every  young  wife,  who  has  attained  the  age  of 
puberty  and  is  not  subject  to  menstruation,  the  duration 
of  Iddat  is  three  months. 

When  Iddat  commences  on  the  first  day  of  the 
month,  the  three  months  are  to  count  by  the  appearance 
of  the  moon  even  when  the  number  of  days  is  less  than 
thirty. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  pp.  652,  653. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  12,  p.  128  ; Zaidu- 
nil-Ambani,  Vol.  1,  p.  431. 

See  Sale’s  Koran,  Chap.  LXV,  p.  454. 

Art.  313.  Where  a young  wife  is  repudiated^  before 
her  menstruation  has  commenced,  and  her  courses  appear 
before  the  three  months  incumbent  on  her  are  over,  she 
must  commence  a fresh  Iddat  counted  by  her  courses. 
Where  menstruation  occurs  after  the  three  months  have 
expired,  she  is  not  obliged  to  observe  another  Iddat, 
and  the  marriage  she  ma}^  contract  is  valid. 


Where  wife 
repudiated 
before  she 
has  reached 
the  age  of 
puberty. 
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Notes. 

Radd-ul- Muhtar,  Vol.  2,  pp.  657,  658. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  12,  p.  129  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  432. 

Art.  314  Where  a woman  has  had  her  courses 
or  several  days,  after  which,  either  through  illness  or 
for  any  other  cause,  they  disappear  for  a year  at  least, 
she  must  observe  Iddat^  until  three  months  after  her 
change  of  life,  that  is,  after  she  has  reached  the  age 
of  fifty-five  years,  which  is  fixed  as  the  age  at  which  a 
woman  ceases  to  menstruate. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  653. 

Zaidu-nil-Ambani,  Vol.  1,  p.  433  ; Clavel,  Vol.  1,  p.  356. 

Art.  315.  Where  a woman  has  forgotten  the  time 
of  her  courses  by  reason  of  an  unceasing  menstrual 
discharge,  she  must  wait  seven  months  before  re-marry- 
ing, counting  from  the  date  of  repudiation. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  653. 

Zaidu-nil-Ambani,  Vol.  1,  p.  435  ; Clavel,  Vol.  1,  p.  356. 

Art.  316.  The  period  of  Iddat  of  a pregnant 
woman  ends  with  delivery,  provided  the  child  when 
born  is  partly  formed.  This  is  the  case  whether  the 
retirement  was  consequent  upon  her  husband’s  death, 
or  upon  dissolution  of  the  marriage  by  repudiation. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  654,  655. 

Hamilton’s  Heda}  ab,  Vol.  1,  Bk.  4,  Chap.  12,  p.  128  ; Zaidu- 
nil-Ambani,  Vol.^l,^p.  435. 

See  Sale’s  Koran,  Chap.  LXV,  p.  454. 


How  change 
of  life 
affects  Iddat 


Where  a 
woman  must 
observe 
Iddat  for 
seven 
months. 


Iddat  of  a 

pregnant 

woman. 


AK,  IML 


1 See  Art.  310. 
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Iddat  for  a 
widow. 


Where  hus- 
band dies 
during 
wife’s  Iddat, 
consequent 
upon  a revo- 
cable repu- 
diation. 


Where  wife 
against  her 
will  is  repu- 
diated under 
an  irrevo- 
cable form 
during  her 
husband’s 
last  illness. 


Art.  317.  The  period  of  Iddat^  for  a widow"  who  is 
not  pregnant  and  whose  marriage  remains  valid  until  her 
husband’s  death,  is  four  months  and  ten  days,  whatever 
may  be  her  age,  her  religion,  or  the  circumstances  of 
her  marriage,  and  whether  the  latter  w"as  consummated 
or  not. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  654,  655. 

Hamilton’s  Hedayah,  Vol  1,  Bk.  4,  Chap.  12,  p.  129  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  439. 

See  Sale’s  Koran,  Chap.  11,  p.  26. 

Marriage  with  a woman  within  four  months  and  ten  days 
from  her  husband’s  death  is  invalid — Dec.,  Mad.  S.  D.  A.,  157 
(1855). 

Art.  318.  Where  a husband  has  repudiated  his 
wife  under  a revocable  form^  of  repudiation  and  dies 
before  the  end  of  the  period  prescribed  for  her  Iddat, 
such  Iddat  is  cancelled  and  the  woman  must  commence 
a fresh  Iddat  for  widowhood,  whether'  the  repudiation 
occurred  while  the  husband  was  in  good  health  or 
during  his  last  illness. 

Notes. 

Radd-ul-  Muhtar,  Vol.  2,  p.  656. 

Zaidu-nil-Ambani,  Vol.  p.  440.  ^ 

Art.  319.  Where  during  his  last  illness,  the 
husband  repudiates  the  wife  against  her  will  under  an 
irrevocable  form,^  and  dies  during  the  wife’s  Iddat,  thus 
admitting  her  to  his  succession j she  is  bound  to  observe 
the  longer  of  the  two  periods  of  Iddat  consequent 
upon  repudiation  or  widowhood,  which  is  four  months 
and  ten  days,  during  which  she  must  be  subject  to  three 
full  periods  of  her  courses. 

^ See  Art.  .310.  » See  Art.  227.  ® See  Art.  239. 
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Notes. 

Rad d-ul- Muhtar,  Vol.  2,  p.  656. 

Hamilton’s  Hedayab,  Vol.  1,  Bk.  4,  Chap.  12,  p.  129  ; 
Zaidu-nil-Ambani,  Vol.  1,  p.  436.. 


Art.  320-  Where  a husband,  after  repudiating  his 
wife  under  an  imperfect  irrevocable  form,  contracts  a new 
marriage  with  her  during  her  Iddat,  and  then  repudiates 
her  a second  time,  he  is  liable  to  her  for  a full  dower,  and 
she  must  commence  a fresh  retirement. 


Notes. 

Radd-ul  Muhtar,  Vol.  2,  p.  665. 
.Zaidu-nil— Ambani,  Vol.  I p.  440. 


Art.  321.  Iddat  legally  commences  from  the  date 
of  repudiation  when  the  marriage  is  valid,  or  from  the 
date  of  the  decree  annulling  the  marriage,  or  from  the 
date  of  the  voluntary  separation  of  the  parties,  when  the 
marriage  is  radically  void,  or  from  the  day  of  the 
husband’s  death. 

When  the  wife  does  not  become  acquainted  with 
the  fact  of  her  repudiation  or  her  husband’s  death 
until  after  the  periods  prescribed  for  Iddat  have  expired, 
she  is  released  from  the  necessity  of  observing  Iddat 
and  is  free  to  marry  a second  time. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  661,  662,  663  ; 

Bahrr-ul-Rayek,  Vol.  4,  pp.  157,  158. 

Hamilton’s  Hedayab,  Vol.  1,  Bk.  4,  Chap.  12,  p.  131  ; Zaidu- 
nil-Ambani.  Vol.  1,  p.  442  ; Clavel,  Vol.  1,  p.  197. 


Effects  of 
re-marriage 
during 
Iddat. 


Date  from 
which  Iddat 
commences. 
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Place  in 
which  Iddat 
must  be  ob- 
served. 


Cases  ill 
which  Iddat 
is  not  in- 
cumbent. 


Art.  322.  Iddat  whether  consequent  upon  repu- 
diation or  widowhood,  must  be  observed  in  the 
husband’s  house. 

Where  repudiation  or  the  husband’s  death  occurred, 
while  the  Avife  was  aAvay  from  the  husband’s  house,  she 
must  return  to  it  immediately,  nor  must  she  leave  it 
unless  obliged  to  do  so,  unless  she  cannot  pay  the  rent, 
or  the  house  ceases  to  be  habitable,  or  she  has  good 
reason  for  fearing  that  her  property  may  be  lost  if  she 
remain  in  her  husband’s  house. 

In  the  event  of  any  of  these  cases  occurring,  tha 
AvidoAv  is  at  liberty  to  remove  to  some  neighbouring 
dAvehing,  and  the  repudiated  Avife  to  some  dAvelling  in 
the  locality  indicated  by  the  husband.  The  repudiated 
Avife  should  only  leave  her  lodging  in  case  of  necessity. 
The  widoAV  can  go  out  to  procure  Avhat  is  necessary,  but 
must  not  pass  the  night  aAvay  from  the  house. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  672,  673,  674. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  1*2,  p.  133  ; Zaidn- 
nil-Ambaui,  Vol.  1,  p.  444. 

See  Sale’s  Koran,  Chap.  LXV,  p.  4.54. 

Art.  323.  Iddat  is  not  incumbent  on  the  Avife 
repudiated  before  actual  or  presumed  consummation  of 
the  marriage,  nor  upon  the  wife  whose  marriage  is  radi- 
call}"  void,  and  has  been  cancelled  after  a mere  retire- 
ment,^ hoAvever  regular,  with  the  husband. 

Notes.  * 

Bahrr-ul-Rayek,  Vol.  4,  p.  139. 

Baillie,  Bk.  3,  Chap.  12,  p.  350  ; Zaidn-nil-Ambani,  Vol.  1, 
p.  437. 

See  Sale’s  Koran,  Chap.  XXXIII,  p.  348. 


See  Art.  82. 
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SECTION  II. WOMEN  ENTITLED  TO  MAINTENANCE  DURING 

THE  PERIOD  OP  IDDAT. 

(Arts.  324—331.) 

Art.  324.  No  dissolution  of  marriage,  proceeding 
from  the  husband,  releases  him  from  the  obligation  to 
pay  for  the  wife’s  maintenance  during  her  period  of 
Iddat,  however  long  its  duration.  Thus,  in  the  follow- 
ing cases  the  wife,  during  Iddat,  is  entitled  to  main- 
tenance : — 

1.  When,  pregnant  or  not,  she  is  repudiated^  under 
a revocable  or  irrevocable,  imperfect  or  perfect  form. 

2.  When  the  marriage  is  dissolved  by  reason  of  an 
oath  of  imprecation,^  or  a vow  of  continence,^  or  when 
the  wife  is  repudiated  in  Khula  form,^  unless  at  the  time 
of  such  KJmla  repudiation  she  renounces  her  right  to 
maintenance. 

3.  When,  after  conversion  to  Islam, ^ she  is  separated 
from  her  husband,  consequent  upon  her  husband’s 
refusal  to  accept  that  faith. 

4.  When  the  husband  on  attaining  puberty,  exer- 
cises his  right  of  option®  and  dissolves  the  marriage. 

5.  When  the  marriage  is  dissolved  by  reason  of 
her  husband’s  apostasy.^ 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  pp.  726,  727  ; Bahrr- 

ul-Rayek,  Vol.  4,  p.  217  ; Fatawa-i-Kazi  Khan,  Vol.  1, 

p.  200. 

Baillie,  Bk.  6,  Cha}).  1,  p.' 450  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chan.  15,  s.  3,  pp.  145,  146  ; Zaidu-uil-Ainbani,  Vol.  1, 
p.  448  : (Havel,  Vol.  1,  )).  262. 

‘ See  Art.  217. 

• See  Art.  335. 

* See  Art.  24.5. 

’ See  Art  303 


* See  Art.  273. 

‘ See  Art.  126. 

• See  Arts.  48,  J-0. 


Cases  in 
which  wife  is 
entitled  to 
maintenance 
during 
Iddat. 


182 


INSTITUTES  OF  MUSSALMAN  LAW. 


According  to  Mahomedan  law  a marriage  is  accounted  to 
subsist  during  the  period  of  Iddat  with  respect  to  various  of  it& 
efEects,  such  as  obligation  of  alimony,  residence,  and  so  forth  ; and 
hence  it  may  be  lawfully  accounted  to  continue  in  force  with  respect 
to  the  woman’s  inheritance,  but  as  soon  as  the  Iddat  is  accomplished, 
a further  procrastination  is  impossible,  because  the  marriage  does 
not  then  continue  in  any  shape  whatever.  Where,  therefore,  a 
man  repudiates  his  wife,  her  subsistence  and  lodging  are  incum- 
bent upon  him  during  the  term  of  Iddat^  whether  the  repudiation 
be  of  revocable  or  irrevocable  kind— In  the  matter  of  Din  Muliam- 
mad^  I.  L.  R.,  5 AIL,  226,  per  Mahmood,  J.  (1S82J. 

See  S/ia/i  Ahu  Ilyas  v.  Ulfat  Bihi,  I.  L.  R.,  19  AIL,  50  (1896)  ; 
Section  488  of  the  Code  of  Criminal  Procedure  (Act  V of  1898). 


Cases  where  Art.  325.  Where  a marriage  is  dissolved  and  the 

noUosT\er  wife  is  in  no  way  to  blame  for  the  dissolution,  she  does 

mahiteLnce  right  to  maintenance.  Consequently  during 

after  dis-  wife’s  Iddat,  after  a dissolution  of  marriage,  conse- 

solution  of  ... 

marriage.  quent  upon  her  exercise  of  the  right  of  option^  at 

puberty,  the  husband  is  obliged  to  provide  his  wife  with 

maintenance.  This  is  also  the  case  when  the  marriage 


is  dissolved  by  reason  of  the  inferiority  of  dower^  or  by 
reason  of  the  husband’s  inequality  or  impotency.^ 


Notes. 

Radd-ul-Muhtar,  Yol.  2,  p.  726  ; Fatawa-i-Alam- 
giri,  Vol.  2,  p.  175.  c 

Baillie,  Bk.  6,  Chap.  1,  p.  450  ; Zaidu-nil-Ambani,  Vol.  1, 

p.  451. 


Cases  where 
wife  forfeits 
her  right  to 
maintenance 
during 
Iddat. 


Art  326.  A wife  forfeits  her  right  to  maintenance 
during  the  period  of  her  Iddat^^  when  she  is  to  blame 
for  the  dissolution  of  the  marriage.  Thus,  maintenance 
is  not  due  to  the  wife  when,  after  real  or  presumed 
consummation,  the  marriage  is  dissolved  on  account  of 


^ See  Arts.  48,  48. 
* See  Art.  52. 


- See  Art.  298. 
^ See  Art.  310. 


MAINTENANCE  DURING  IDDAT. 


183 


her  apostasy.  ‘ She  is  entitled  only  to  a residence, 
provided  she  does  not  leave  the  same  during  her  Iddat. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  175;  Radd-ul- 
Muhtar,  Vol.  2,  pp.  726,  727. 

Baillie,  Bk.  6,  Chap.  1,  p.  451  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  3,  pp.  145,  146  ; Zaidu-nil-Ambani,  Vol.  1, 
p.  452. 

Art.  327.  Where  a marriage  is  dissolved  and  the 
wife  is  to  blame  for  its  dissolution,  she  loses  her  right  to 
maintenance  and  cannot  recover  it  even  when  the  cause 
which  led  to  the  dissolution  has  ceased  to  exist.  Thus, 
if  a wife  apostatizes  and  returns  to  Islam  during  her 
Iddat, ^ her  return  does  not  entitle  her  to  maintenance. 
Nevertheless  a wife,  repudiated  for  being  rebellious,^ 
can  claim  maintenance  if  she  returns  to  her  husband’s 
house. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  175. 

Baillie,  Bk.  6,  Chap.  1,  pp.  451,  453  ; Zaidu-nil-Ambani, 
Vol.  1,  p.  453. 


Art.  328.  A child  wife  who  has  not  yet  attained 
puberty  and  who  commences  an  Iddat  by  months,  but 
becomes  subject  to  menstruation  before  the  period  is 
completed,  receives  maintenance  during  the  additional 
Iddat,  which  she  is  obliged  to  observe  for  the  three 
full  periods  of  her  ^ courses.  The  same  applies  to  a 
wife  who  during  the  period  of  Iddat,  passes  two 
periods  of  her  courses,  but  then  ceases  to  menstruate 
owing  to  illness  or  any  other  cause.  Should  the  courses 
re-appear  before  her  change  of  life,  she  is  entitled  to 


Where  wife 
loses  her 
right  to 
maintenance 
for  having 
changed  her 
religion. 


Other  cases 
where  wife 
is  entitled 
to  mainte- 
nance. 


See  Art.  rUO. 


* .See  Al  t.  171. 
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Where 
maintenance 
has  not  been 
fixed  by 
judge. 


Where 
maintenance 
is  fixed  by 
mutual 
agreement. 


Widow  is  not 
entitled  to 
maintenance. 


maintenance  until  three  menstrual  periods  have  expired. 

Notes 

Fatawa-i-Alamgiri,  Vol.  2,  p.  175;  Fatawa-i-Kazi 
Khan,  Vol.  1,  p.  200. 

Zaidu-nil-Ambani,  Vol.  1,  p.  454. 

Art.  329.  A wife  whose  maintenance  has  not  been 
fixed  by  the  judge  or  by  her  husband,  forfeits  her 
right  to  maintenance,  if  she  does  not  la}^  claim  to  it 
during  the  period  Iddat,^  or  within  one  month  of 

its  expiry. 

Notes. 

Fatawa-i-Kazi  Khan,  Vol.  1,  p.  201. 

Baillie,  Bk.  6,  Chap.  1,  p.  452;  Zaidu-nil-Ambaui,  Vol.  1, 
p.  455. 

Art.  330.  Where  the  wife  is  in  Iddat^  the  main- 
tenance, if  fixed  by  an  order  of  the  judge  or  by  mutual 
agreement,  is  not  lost  when  the  period  of  Iddat  expires 
without  any  claim  having  been  made. 

Notes. 

K.add-ul-Muhtar,  Vol.  2,  p.  726. 

Zaidu-nil-Ambani,  Vol.  1,  p.  456. 

Art.  331.  A widow  is  not  entitled  to  maintenance, 
even  though  she  is  pregnant. 

Notes. 

Fata wa-i-Alamgiri,  Vol.  2,  p.  175;  Radd-ul-Muh- 
tar,  Vol.  2,  p.  726. 

Baillie,  Bk.  6,  Chap.  1,  p.  452  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  4,  s.  2,  p.  145  ; Zaidu-nil-Ambani,  Vol.  1,  p.  457  ; 
Clavel,  Vol.  1,  p.  362. 


See  Art.  310. 


BOOK  IV 


CHILDREN. 

(Arts.  332-434.) 


CHAPTER  1. 

PATERNITY  AND  FILIATION. 

(Arts.  332—364.) 

SECTION  I. — CHILDREN  BORN  OF  A VALID  MARRIAGE. 

(Arts.  332—340.) 

Art.  332.  The  shortest  period  of  gestation  recog- 
nised by  law  is  six  months,  the  longest  is  two  years  and 
the  usual  period  is  nine  months. 

Notes. 

Sharh-i-Vikaya,  Vol.  2,  p.  152. 

Baillie,  Bk.  5,  Cbap.  1,  pp.  390,  393  ; Zaidu-nil-Ambani, 
Vol.  2,  p.  3 ; Clavel,  Vol.  1,  p.  272. 

See  Sale’s  Koran,  Chap.  XXXI,  p.  336,  and  Chap.  XLVl, 
p.  408  ; Section  112  of  the  Indian  Evidence  Act  (I  of  1872). 

Art.  333.  When  ^ a child  is  born  six  full  months  at 
least  after  the  celebration  of  a valid  marriao’e,  the 
paternity  is  established  from  the  husband,  but  the 
paternity  of  a child,  born  within  six  months  of  the 
celebration  of  the  marriage,  is  only  established  from  the 
husband  when  he  formally  acknowledges  the  child. 


Recognised 
period  of 
gestation. 


Child  born 
six  full 
months  from 
the  date  of  a 
valid  mar- 
riage. 
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Where  hus- 
band denies 
legitimacy 
of  a child 
born  after 
six  full 
months  from 
date  of  mar- 
riage. 


Conditions 
necessary  for 
husband  ami 
wife  to 
demand 
oath  of  lian. 


Notes. 

Sharh-i-Vikaya,  Vol.  2,  pp.  143,  150,  151. 

Baillie,  Bk.  5,  Chap.  1,  pp.  390,  391  ; Hamilton’s  Hedayah, 
Vol,  1,  Bk.  4,  Chap,  13,  p.  137  ; Zaidu-nil-Aiiibani,  Vol.  2,  p.  4. 

See  Notes  to  Art.  350. 

c 

Art.  334.  Should  the  husband  deny  the  legitimacy 
of  the  child  which  his  wife  bears  after  six  full  months  of 
marriage,  the  child  is  not  to  be  held  illegitimate,  unless 
such  denial  is  made  under  the  conditions  laid  down  in  the 
following  Articles,  and  until  the  husband  and  wife  have 
appeared  before  a judge  and  have  taken  the  oath  against 
each  other,  upon  which  the  judge  has  made  an  order  for 
their  separation. 

Notes. 

Sharh-i-Yikaya,  Yol.  2,  pp.  143,  150. 

Baillie,  Bk.  3,  Chap.  10,  pp.  334,  336  ; Zaidu-nil-Ambani, 

Vol.  2,  p.  5. 

See  the  Indian  Oaths  Act  (X  of  1873). 

Art.  335.  To  enable  both  husband  and  wife  to 
demand  the  oath  of  lian  or  imprecation,  the  following 
conditions  are  necessary  : — 

The  marriage  must  have  been  validly  contracted 
and  must  still  subsist,  or  if  it  is  dissolved,  the  dissolu- 
tion must  have  taken  place  under  a revocable  form^  and 
the  wife’s  period  of  Iddaf  must  not  have  expired.  The 
husband  and  wife  must  both  be  capable  of  actually 
giving  testimony  before  a judge,  that  is  to  say,  they 
must  both  be  Muslims,  of  sound  mind,  adult,  not  dumb, 
and  must  not  have  been  fined  or  have  suffered  corporal 
punishment  for  a penal  offence  ; lastly,  it  is  necessary 
that  the  wife  hitherto  has  borne  a virtuous  character. 


> See  Art.  217. 


® See  Art.  310. 
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If,  while  fulfilling  these  conditions,  both  husband 
and  wife  comply  with  the  formalities  necessary  for  the 
oath  the  judge  will  immediately  pronounce  their  separa- 
tion, declare  the  child  illegitimate  and  order  it  to  be 
left  in  the  mother’s  custody. 

If  the  married  parties  refuse  to  take  the  oath,  or 
if  both  or  one  of  them  should  be  incapable  of  taking  it, 
the  paternity  of  the  child  shall  in  all  cases  be  established 
from  the  husband.  Where  the  husband  retracts  before 
or  after  taking  the  oath  or  before  judicial  separation 
takes  place,  he  is  liable  to  a fine  or  imprisonment,  and 
the  judge  will  declare  the  child  legitimate. 

Notes. 

Umdat-ul-Riayah,  p.  126;  Fatawa-i-Alamgiri, 
Vol.  2,  pp.  151,  152,  153 ; Sharh-i-Vikaya,  Vol.  2, 
p.  126  ; Hidaya,  Vol.  2,  p.  399  ; Radd-ul-Muhtar, 
Vol.  2,  pp.  637,  640. 

Hamilton’s  Hedajah,  Vol.  1,  Bk.  4,  Chap.  10,  pp.  123-125  ; 
Zaidn-nil-Ambani,  Vol.  2,  p.  8. 


Art.  336.  A husband,  in  accordance  with  the 
custom  of  the  locality,  can  only  disown  a child,  either 
on  the  day  of  his  birth,  or  at  the  time  of  purchasing 
the  articles  necessary  in  view  of  its  birth,  or  during 
the  period  of  rejoicing.  On  the  other  hand  if  the  hus- 
band is  absent,  he  must  disown  the  child  immediately  he 
is  informed  of  its  birth. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  641. 

Baillie,  Bk.  3,  Chap.  10,  pp.  339,  340  ; Hamilton’s  Hedajah, 
Vol.  1,  Bk.  4,  Chap.  10,  p.  126  ; Zaidii-nil-Ambani,  Vol.  2,  p.  5 : 
(davel,  Vol.  1,  p.  274. 


Where 
husband  can 
disown  a 
child. 
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Cases  where 
a child 
cannot  be 
held  illegi- 
timate even 
after  hus- 
band and 
wife  have 
been  judi- 
cially sepa- 
rated . 


Legal  status 
of  illegi- 
timate child. 


Art.  337.  In  the  following  cases,  a child  is  not 
declared  illegitimate,  even  though  the  husband  and  wife 
have  complied  with  the  formalities  necessary  for  the 
oath  of  imprecation,  and  the  judge  has  pronounced  their 
separation  : — 

1.  When  the  child  is  disowned  after  expiry  of  the 
prescribed  periods. 

2.  When  the  child  is  disowned  after  having  been 
formally  or  tacitly  acknowledged  by  the  husband. 

3 When  the  child  dies  before  the  decree  of 
separation,  whether  it  is  disowned  before  or  after  its 
death,  or  before  or  after  the  oath  has  been  taken. 

When,  after  judicial  separation  and  declaration  of 
child’s  illegitimacy,  the  wife  bears  another  child  con- 
ceived at  the  same  time.  In  this  case  the  paternity  of 
both  the  twins  is  established  from  the  husband,  and  the 
declaration  of  illegitimacy  is  cancelled. 

5.  When  the  child  is  disowned  after  a judicial 
decree  establishing  its  paternity. 

6.  When  either  husband  or  wife  should  die,  after 
the  child  is  disowned  but  before  the  decree  of  separation. 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  p.  640. 

Baillie,  Bk.  3,  Chap.  10,  pp.  340  ; 342  ; Zaidu-iiil-Ambaiii, 
Vol.  2,  p.  6 ; Olavel,  Vol.  1,  p.  275.  ^ 

Art.  338.  A child  declared  illegitimate  by  the 
judge  is  excluded  from  all  right  of  inheritance,  and 
forfeits  its  right  to  maintenance. 

Notes.  ^ 

Radd-ul- Muhtar,  Vol.  2,  pp.  642,  643. 

Baillie,  Bk.  3,  Chap.  10,  p.  342  ; Zaidu-nil-Ambani,  Vol.  2, 

p.  10. 

See  Section  488  of  the  Code  of  Criminal  Procedure  (Act  V 
of  1898). 
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Art.  339  Where  a father  acknowledges  the  child 
of  his  dead  and  disowned  son,  such  acknowledgment  is 
valid,  and  the  father,  though  liable  to  a judicial  penalty, 
can  inherit  from  his  son. 

The  acknowledgment  of  the  child  of  a dead  and 
disowned  daughter,  is  not  valid,  and  the  father  cannot 
inherit  from  the  daughter. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  130. 

Zaidii-nil-Ambani,  Yol.  2,  p.  12. 

Art.  340.  Separation  consequent  upon  a reciprocal 
oath  of  lian,  constitutes  an  irrevocable  repudiation.^ 

The  marriage  is  deemed  to  exist  until  the  judge 
has  pronounced  the  separation  of  the  married  parties, 
and  should  one  die  before  the  order  is  pronounced,  the 
other,  if  capable,  would  inherit  from  the  deceased  : but 
the  husband  who  has  demanded  the  oath  of  lian  is 
forbidden  to  have  an 3^  communication  or  dealings  with 
his  wife. 

So  long  as  they  remain  capable  of  giving  testimoii}' 
before  a judge,  the  husband  and  wife  whose  marriage 
has  been  dissolved  by  a reciprocal  oath  cannot  marry 
each  other  again.  If  both,  or  either  of  them,  should 
lose  the  capacity  to  give  such  testimon}^  their  union 
w'ould  be  lawTul  wdiether  it  takes  place  during  or  after 
the  period  of  the  wdfe’s  Icldat. 

Notes. 

Bahrr-ul-Kajmk,  Vol.  4,  pp.  130,  131  ; Badd-ul- 
Muhtar,  Vol.  2,  pp.  639,  640  ; Hidaya,  Vol.  2,  p.  379. 

Baillie,  Bk.  3,  (4iap.  10,  pp.  335,  337,  342  ; Zaidn-nil- 
Ambani,  Vol.  2,  p.  12  ; Clavel,  Vol.  1,  240. 


W^here 
father 
acknow- 
ledges child 
of  his  dead 
and  dis- 
owned son. 


Effect  of 
separation 
consequent 
upon  oath 
of  lian. 


' See  Art.  2vl9. 
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Paternity  o 
a child  born 
before 
parties  are 
separated  in 
a marriage 
radically 
void. 


Paternity  of 
a child  born 
of  cohabita- 
tion by 
mistake. 


Paternity  of 
a child  born 
of  a seduced 
woman. 


SECTION.  II. CHILDREN  BORN  OF  A VOID  MARRIAGE. 

(Arts.  341-343.) 

Art.  341.  When  a wife,  whose  marriage  is  radical!}^ 
void,  bears  a child  before  voluntary  or  judicial  separation, 
and  at  a date  full  six  months  after  marriage,  counting 
from  the  consummation  and  not  from  its  celebration, 
paternity  is  established  from  the  husband,  even  without 
his  formal  acknowledgment  and  without  his  being  able 
to  disown  the  child. 

Where  the  child  is  born  after  judicial  or  voluntary 
separation,  paternity  cannot  be  established  from  the 
husband,  unless  it  is  born  within  the  period  of  two  full 
years  from  the  annulment  of  the  marriage. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  381,  676. 

Baillie,  Bk.  3,  Chap.  10,  p 310  ; Hamilton’s  Hedayah,  Yol. 
1,  Bk.  4,  Chap.  13,  p.  136  ; Zaidu-riil-Ambani,  Yol.  2,  p.  14. 

See  Section  112  of  the  Indian  Evidence  Act  (I  of  1872). 

Art.  342.  Where  a child,  born  after  cohabitation 
by  mistake,  arising  either  in  respect  of  the  wife’s  lawful- 
ness, or  by  reason  of  a defect  in  the  marriage  contact,  is 
acknowledged,  it  is  legitimate. 

Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p 172  ; Umdat-ul-Riaya, 
Vol.  2,  p.  145  ; Radd-ul-Muhtar,  Vpl.  2,  p.  677. 

Zaida-nil-Ambani,  Yol.  2,  p.  15. 

Art.  343.  Where  a woman,  pregnant  by  illicit 
intercourse  is  married  by  her  seducer,  the  paternity 
of  the  child,  if  born  at  least  six!  full  months  from  the 
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date  of  the  marriage/  is  established  from  the  husband, 
who  cannot  disown  it. 

If  the  child  is  born  within  the  above  mentioned 
period,  the  paternity  is  not  established  from  the  husband 
unless  he  acknowledges  the  child,  without  declaring 
it  to  be  illegitimate. 

Notes, 

Fatawa-i'Alamgiri,  Vol.  2,  p.  165. 

Zaidu-nil-Ambani,  Vol.  2,  p.  17. 

SECTION  III. CHILDREN  BORN  TO  REPUDIATED  WIVES, 

OR  TO  AVIDOWS. 

(Arts.  344—347.) 

Art.  344.  When  an  adult  wife  repudiated  under  a 
revocable  form^  bears  a child  before  having  announced 
the  termination  of  her  Iddat,^  the  paternity  of  the 
child  is  established  from  the  husband.  Where  the 
marriage  was  dissolved  under  an  irrevocable  form  of 
repudiation,^  imperfect  or  perfect,  and  the  wife,  without 
having  announced  the  termination  of  her  Iddat,  bears 
a child,  paternity  is  established  from  the  husband, 
without  his  acknowledgment  being  necessary  and  with- 
out his  being  able  to  disown  the  child. 

^ Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  676,  677,  678. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap,  lo,  pp.  134,  135  ; 
Zaidn-nil-Ambani,  Vol.  2,  p.  18. 

Art.  345.  Where  a widow,  or  a wife  repudiated 
under  any  form  of  repudiation®  whatever,  has  announced 
the  termination  of  Iddaf,  and  the  announcement  in  each 


» See  Art.  ,m  • See  Art.  310. *  * See  Art.  217. 

* See  Art.  227.  “ See  Art.  239.  ^ See  Art.  310. 


Paternity  of 
a child  born 
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observing 
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quent upon 
a revocable 
repudiation. 


Paternity  of 
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of  a widow 
observing 
Iddat  or  a 
repudiated 
wife. 
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young  wife 
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to  menstrua- 
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comes preg- 
mant  during 
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instance,  is  justified  the  time  elapsed  since  the  dis- 
solution of  the  marriage,  the  paternity  of  a child  born 
by  either  woman,  is  established,  provided  that  the  child 
is  born  within  six  full  months  of  the  said  announce- 
ment, or  within  two  years  of  the  dissolution  of  the 
marriage. 

Should,  however,  the  birth  take  place  within  six 
months  of  the  announcement,  but  at  the  end  of,  or  after, 
two  years  from  the  dissolution  of  the  marriage,  the 
paternity  cannot  be  established  either  from  the 
deceased  or  the  repudiating  husband. 

Notes. 

Radd-ul  Muhtar,  Yol.  2,  pp.  678,  679. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  13,  p.  136  ; Zaidii- 
nil-Ambani,  Vol.  2,  p.  20. 

See  Section  112  of  the  Indian  Edidence  Act  (I  of  1872). 

Art.  346.  Where  a young  wife,  before  being  subject 
to  menstruation,  is  repudiated  after  consummation  of  the 
marriage  and,  not  having  declared  herself  to  be  pregnant 
at  the  time  of  repudiation  or  announced  that  her  Iddat^ 
has  terminated,  bears  a child  within  a period  of  nine  full 
months  from  the  day  of  her  repudiation^  the  child  is  held 
to  be  legitimate  ; but  this  is  not  so  if  the  child  is  born 
at  the  end  of,  or  after,  nine  full  months. 

Where,  however,  she  has  announced  the  termina- 
tion of  her  Iddat,  and  bears  a child  within  six  full 
months  of  the  said  announcement  and  within  nine 
months  of  her  repudiation,  the  paternity  of  the  child 
is  established  from  the  husband,  but  this  is  not  so 
when  the  child  is  born  at  the  end  of,  or  after,  six  full 
months  from  the  said  announcement. 


1 See  Art.  310. 


* See  Art.  217. 
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And  where  before  menstruation,  she  claims  to  be 
pregnant  at  the  time  of  repudiation  and  bears  a child, 
paternity  shall  be  established  from  the  husband  if  the 
child  is  born  within  two  years  of  the  dissolution  of 
marriage  under  an  irrevocable  form,^  or  within  the 
twenty-seven  months  of  its  dissolution  under  a revoc- 
able form.^ 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  677,  678. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  13,  p.  135  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  21. 


Art.  347.  Where,  before  menstruating  the  young 
wife  is  left  a widow  and  not  having  declared  herself 
pregnant  at  her  husband’s  death,  bears  a child  before 
having  announced  the  termination  of  her  Iddat^  the 
paternity  is  established  from  the  deceased  husband, 
provided  the  child  is  born  within  a period  of  ten  months 
and  ten  days  from  the  husband’s  death,  but  this  is  not 
so  if  the  child  is  born  at  the  end  of,  or  after,  that 


Where  a 
young  wife 
not  subject 
to  menstrua- 
tion becomes 
a widow,  and 
bears  a child 
within  ten 
months  and 
ten  days 
of  her 
husband’s 
death. 


period. 


If,  however  she  claims  at  her  husband’s  death  to  be 
pregnant,  the  paternity  of  the  child  she  bears  is 
established  from  the  deceased  husband,  provided  the 
child  is  born  within  the  period  laid  down  in  the  preced- 
ing Article. 


Notes. 

Radd-ul-Muhtaiv  Vol.  2,  p.  678  ; Fatawa-i-Alam- 
giri,  Vol.  2,  pp.  163,  164. 

Zaidu-nil-Ambani,  Vol.  2,  p.  21. 

See  Section  112  of  the  Indian  Evidence  Act  (I  of  1872). 


• See  Art.  *239. 
AR,  IML 


’ See  Art.  227. 
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Where  a 
married 
woman 
claims  to 
have  given 
birth  to  a 
child. 


When  a 
woman  ob- 
serving 
Iddat  asserts 
that  she  bore 
a child  with- 
in two  years. 


SECTION  IV. PROOF  OF  BIRTH,  ACKNOWLEDGMENT  OF 

PATERNITY,  FILIATION,  AND  FRATERNITY. 

(Arts.  348—355.) 

Art.  348  When,  during  the  subsistence  of  the 
marriage,  a married  woman  claims  to  have  given 
birth  to  a child,  whose  birth  or  identity  is  denied 
by  the  husband,  the  testimony  of  a trustworthy 
Muslim  midwife  is  sufficient  to  establish  its  birth  and 
identity. 


Notes. 

Hedaya,  Vol.  2,  p.  412  ; Bahrr-ul-Rayek,  Vol.  4, 
pp.  175,  176. 

Baillie,  Bk.  5,  Chap.  1,  p.  389  ; Chap.  2,  p.  407  ; Hamilton’s 
Hedayah,  Vol.  3,  Bk.  24,  Chap.  5,  p.  426;  Zaidu-nil-Ambani, 
Vol.  2,  p.  24  ; Clavel,  Vol.  1,  p.  284. 

See  Section  112  of  the  Indian  Evidence  Act  (1  of 
1872). 


Art.  349.  While  observing  Iddat, ^ either  conse- 
quent upon  her  husband’s  death  or  upon  a revocable^ 
or  irrevocable^  repudiation,  if  a woman  asserts  that  she 
bore  a child  within  two  years  of  the  dissolution  of  the 
marriage,  and  the  birth  is  denied  by  the  husband  or  his 
heirs,  such  birth  can  only  be  proved  by  the  declar- 
ation of  two  trustworthy  male  wdtnesses  or  by  that 
of  one  male  witness  and  two  female  witnesses  of  good 
reputation,  unless  the  husband  or  his  heirs  had  previously 
admitted  that  the  woman  was  pregnant  or  unless  the 
signs  of  pregnancy  were  plainly  manifest. 


‘ See  Art.  .310. 


See  Art.  227. 


See  Art.  2.39. 
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Notes. 

Tahtavi,  Vol.  2,  p.  235  ; Radd-ul-Muhtar,  Vol.  2, 
pp.  679,  680. 

Baillie,  Bk.  5,  Ohap.  2,  p.  407  ; Hamilton’s  Hedayah,  Vol.  3, 
Bk.  24,  Ohap.  5,  p.  426  ; Zaidu-nil-Ambaiii,  Vol.  2,  p.  25  ; Clavel, 
Vol.  1,  p.  284. 

Art.  350.  When  a man  acknowledges  as  his  son, 
a child  of  unknown  parentage,  and  the  difference 
between  their  ages  renders  the  relationship  possible, 
the  man’s  declaration  is  by  itself  sufficient  to  establish 
the  paternity,  whether  or  not  the  child  gives  its  formal 
consent  having  reached  the  age  of  reason,^  or  whether 
the  acknowledging  party  makes  the  declaration  while 
in  a state  of  good  health,  or  during  his  last  illness. 

Such  acknowledgment  produces  the  same  effects  as 
does  lawful  paternity,  and  entitles  the  child  so  acknow- 
ledged to  maintenance  and  to  paternal  care,  and  gives 
it  the  right  to,  a share  with  the  other  heirs  in  the 
estate  of  the  person  who  acknowledges  it,  and  in  that 
of  the  latter’s  father,  even  though  the  latter  and  the 
other  heirs  do  not  acknowledge  the  child’s  filiation. 

If,  after  acknowledging  a child,  the  man  dies  and 
the  child’s  mother  claims  to  have  been  his  wife  and  that 
the  child  was  born  of  their  marriage,  she  is  entitled  to 
her  lawful  share  in  the  estate  of  the  deceased,  provided 
always  that  its  maternity  is  established  and  that  the 
woman  is  a Muslim. 

But  if  the  heirs  do  not  acknowledge  her  as  their 
father’s  wife,  or  if  they  dispute  the  fact  of  her  being 
a Muslim,  she  cannot  inherit  unless  she  can  establish 
her  claim  b}^  trustworthy  evidence. 


Where  a 
man  ac- 
knowledges 
as  his  son  a 
child  of 
unknown 
parentage. 


See  Art.  060, 
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The  same  rule  will  apply  if  either  the  maternity  of 
the  child  or  the  woman’s  faith  is  unknown,  even  though 
the  heirs  offer  no  opposition. 

Notes. 

Bahrr-ul-Rayek,  Yol.  7,  p.  278  ; Eadd-ul-Muhtaiv 
Vol.  4,  pp.  151,  512. 

Baillie,  Bk.  5,  Chap.  2,  pp.  405,  408,  409,  410  ; Hamilton’s 
Hedayah,  Yol.  3,  Bk.  25,  Chap.  3,  p.  439  ; Zaidu-nil-Ambani, 
Yol.  2,  p.  27  ; Clavel,  Yol.  1,  p.  283. 

Where  a Mahomedan  cohabited  with  a woman  as  man  and 
wife,  and  recognised  a girl  as  his,  according  to  Mahomedan  law,, 
such  child  is  entitled  to  inheritance,  provided  her  parentage  be 
not  commonly  imputed  to  another — Kliairat  Ali  v.  Zahuran,  5 SeL 
Kep.,  S.  D.  A.,  19  (1830). 

Where  there  is  a clear  and  open  declaration  of  paternity, 
the  onus  of  showing  that  marriage  was  impossible  is  on  the  other 
side.  An  acknowledgment  of  paternity  will  itself  raise  the 
presumption  of  marriage  between  the  person  who  makes  it  and 
the  mother  of  the  child — Rook  Begum  v.  Walagowliur  Shaky 
3 W.  E.,  187  (1865). 

Mahomedan  law  is  scrupulous  in  bastardizing  the  issue  of 
any  connection,  in  which  it  can  be  shewn  by  presumption  that 
there  has  been  cohabitation  and  acknowledgment  of  paternity — 
Roshun  Jahan  v.  Syed  Enaet  Hossein^  5 W.  R.,  4 (1866). 

The  presumption  of  legitimacy  from  marriage  follows  the 
bed,  and  whilst  the  marriage  lasts,  the  child  of  the  woman  is 
taken  to  be  the  husband’s  child  ; but  this  presumption  follows  the 
bed,  and  is  not  antedated  by  relation.  An  antenuptial  child  is 
illegitimate.  A child  born  out  of  wedlock  is  illegitimate  ; if 
acknowledged  he  acquires  the  status  of  legitimacy  under  Maho- 
medan law.  Where,  therefore,  a child  really  illegitimate  by  birth 
becomes  legitimated,  it  is  by  force  of  acknowledgment,  express 
or  implied,  directly  proved  or  presumed — Ashrufood  Dowlah 
V.  Hyder  Hossein,  11  M.  I.  A.,  94  (1866). 

The  acknowledgment  of  a Mahomedan  child  confers  on  it 
the  status  of  a legitimate  son,  and  on  its  mother  to  whom  the 
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declaration  also  extends  that  of  a lawful  wife — Wue  v.  Sunda- 
loonissa^  7 W.  R.,  13,  P.  0.  (1867). 

According  to  Mahomedan  law  the  acknowledgment  of  the 
father  l enders  the  son  or  daughter  a legitimate  child  and  an  heir, 
unless  it  is  impossible  for  the  son  or  daughter  to  have  been  so — 
Oomda  Beehee  v.  Syud  Shah  Jonah,  5 W.  R.,  132,  per  Peacock, 

0.  J.  (1866). 

Where  a Mahomedan  acknowledges  a person  to  be  his 
daughter,  he  must  be  taken  to  mean  his  legitimate  daughter 
unless  the  contrary  appears — Fuzeelun  Beehee  v.  Omdah  Behee, 

10  W.  R.,  469  (1868). 

An  acknowledgment  of  a child  is  valid,  first,  when  the 
age  of  the  parties  admits  of  the  party  acknowledged  being  born 
of  the  acknowledger  ; secondly,  when  the  descent  of  the 
acknowledged  has  not  been  established  from  another;  and  thirdly, 
when  the  acknowledged,  supposing  it  able  to  give  an  account 
of  itself,  confirms  the  acknowledger  in  his  acknowledgment. 
A child,  therefore,  born  out  of  wedlock,  if  acknowledged, 
acquires  the  status  of  legitimacy — Nujeeh-oonissa  v.  Zumeerun, 

11  W.  R.,  426,  per  Kemp,  J.  (1869). 

An  acknowledgment  by  a Mahomedan  father  renders  a son 
or  daughter  a legitimate  child  and  heir — Wulieedun  v.  Wusee 
Hossein,  15  W.  R.,  403  (1871). 

The  legitimacy  or  legitimation  of  a child  of  Mahomedan 
parents  may  properly  be  presumed  or  inferred  from  circumstances, 
without  proof  either  of  marriage  between  the  parents  or  of  any 
formal  act  of  legitimation — M.  Ismal  Khan  v.  Fidayat-un-Kissa, 

1.  L.  R.,-  3 All,  723  (1881). 

Where  a Mahomedan  lived  and  cohabited  with  a woman,  and 
a son  was  born  in  his  house,  who  was  acknowledged  and  recog- 
nised by  him  as  his  son,  held,  that  such  acknowledgment  gave 
the  son  the  status  of  an  heir  capable  of  inheriting  as  being  of 
legitimate  birtu — M,  A^mat  Ali  Khan  v.  Lalli  Begum,  I.  L.  R., 
8 Cal.  422  ; L.  R.,  9 1.  A.,  8 (1881). 

The  acknowledgment  and  recognition  of  children  by  a Maho- 
medan as  his  sons  gives  them  the  status  of  sons  capableof  inheriting 
as  legitimate  sons — Sadakat  Hossein  v.  Mahomed  Yusuf,  1,  L.  R.,  10 
Cal,  663  ; L.  R.,  111.  A.,  31  (1883)  ; Muhammad  Allahadad  v. 
Muhammad  Ismail,  1.  1.  R.,  8 All.,  234, Petheram,  0.  J.  (1886). 
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According  to  Mahomedan  law  a child  really  illegitimate  by 
birth,  becomes  legitimated  by  force  of  an  acknowledgment, 
expressed  or  implied,  directly  proved  or  presumed — Ahdul  Razak 
V.  Aga  Mahomed  Jaffar  Bindanim,  I.  L.  R.,  21  Cal.,  666  ; L.  R., 
21  I.  A.,  56  (1893). 

See  Jeswunt  Sing  v.  Jet  Sing,  3 M.  1.  A.,  245  (1844)  ; 
Mahomed  Reza  v.  Inait  Razza,  S.  D.  A.,  Dec,  Beng.  18  (1848)  ; 
Waliullah  v.  Miran  Sahib,  2 Bom.  H.  C.  R.,  285,  per  Couch,  C.  J. 
(1864)  ; Mahtala  Bibee  v.  Haleemoozooman,  10  C.  L.  R,  293 
(1881)  ; Dhan  Bibi  v.  Lalon  Bibi,  I.  L.  R.,  27  Cal,,  801  (1900). 

Where  there  is  no  evidence  of  treatment  tantamount  to 
acknowledgment  of  children,  it  is  impossible  to  distinguish  the 
cohabitation  from  a cohabitation  between  a man  and  his 
concubine — Masit-un~nissa  v.  Fathani,  I.  L.  R.,  26  All.,  295 
(1904). 

The  doctrine  of  acknowledgment  is  not  applicable  to  a case 
in  which  the  paternity  of  a child  is  known,  and  it  cannot  be  called 
in  to  legitimatize  a child  which  is  illegitimate  by  reason  of  the 
unlawfulness  of  the  marriage  of  its  parents — Azizunnissa  Khotoon 

V.  Karimunissa  Khatoon,  I.  L.  R.,  23  Cal.,  130  (1895). 

See  Liaqat  Ali  v.  Karimunnissa,  I.  L.  R.,  15  AIL,  396, 
(1893)  ; Dhan  Bibi  v.  Lalon  Bibi,  I.  li.  R.,  27  Cal., 
801  (1900). 

Unless  there  is  an  absolute  bar  or  impediment  to  a valid 
marriage,  acknowledgment  has  the  effect  of  legitimation  where 
either  the  effect  of  the  marriage  or  its  exact  time  with  reference  to 
the  legitimacy  of  the  child’s  birth,  is  a matter  of  uncertainty. 
There  can  be  no  doubt  that  the  doctrine  of  acknowledgment 
is,  an  integral  portion  of  Mahomedan  family  law,  and  the 
conditions  under  which  it  will  take  effect  must  be  determined 
with  reference  to  Mahomedan  jurisprudence,  rather  than  the 
Evidence  Act — Fazilatunnissa  v.  Kamarunnissa,  9 C.  W.  N.  352 
(1904). 

See  Nujmooddeen  v.  Zuhooran,  10  W.  R.,  45  (1868)  ; Ashruf 
Ali  V.  Ashad  Ali,  16  W.  R.  260  (1871)  ; Nabokant  Roy  v.  Malta- 
tala  Bibee,  20  W.  R.  164  (1873)  ; Biitoolun  v.  Koolsom,  25 

W.  R.  444  (1876). 

See  section  50  of  the  Indian  Evidence  Act  (1  of  1872)  ; 
Notes  to  Art.  148. 
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Art.  351.  Where  a woman  who  is  neither  married  Where  a 

woman  ac- 

nor  observing  Iddat^,  acknowledges  as  son,  a child  of  knowledges 
unknown  parentage  whose  age  renders  such  relationship  unknown 
possible,  her  acknowledgment  shall  be  recognised  in  so 
far  as  she  is  personally  concerned,  whether  or  not  the 
child  gives  its  formal  consent  to  the  acknowledgment  on 
reaching  the  age  of  reason.^ 

This  acknowledgment  entitles  the  mother  and  the 
child  so  acknowledged  to  inherit  from  each  other  provid- 
ed they  have  no  other  heirs. 

Notes. 

Kadd-ul-Muhtar,  Vol,  4,  p.  512. 

Baillie,  Bk.  5,  Chap.  2,  p.  407  ; Zaidn-nil-Ambani,  Vol.  2, 
p.  28,  Clavel,  Vol.  1,  p.  284. 


Art.  352.  Where  a child,  of  either  sex,  and  of  Where 

child  of 

unknown  parentage,  acknowledges  a man  as  father  or  a either  sex 
woman  as  mother,  and  if  the  difference  in  the  respective  es 
ages  renders  the  relationship  possible,  the  child’s 
declaration,  supported  by  the  formal  assent  of  the  parW  »H)ther. 
acknowledged,  is^sufficient  to  establish  the  paternity  or 
maternity  as  the  case  may  be.  Such  an  acknowledg- 
ment renders  the  child  liable  for  the  performance  of  all 
the  duties  due  towards  a father  or  a mother,  and  makes 
it  binding  upon  either  of  the  latter  as  the  case  may  be, 
to  provide  for  the  child’s  maintenance,  to  watch  over 
its  education,  and  to  fulfil  the  other  duties  incumbent 
on  parents. 

On  the  death  of  either  parent  or  child,  the  survivor 
is  entitled  to  his  or  her  share  in  the  estate  of  the 
deceased. 


‘ See  Art.  SIO. 


* See  Art.  56o. 
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Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  87. 

Baillie,  Bk.  5,  Chap.  2,  p.  405  ; Hamilton's  Hedayah,  Yol.  3, 
Bk.  25,  Chap.  3,  p.  439  ; Zaidu-nil-Ambani,  Vol.  2,p.  30. 

Where  a Art.  353.  The  acknowledgment  of  a man,  whose 

knowlSges  parentage  is  unknown,  as  brother,  is  only  binding  on  the 
as^broth^r^  acknowledging  party  and  does  not  aflPect  the  latter’s 
brothers  or  other  co-heirs. 

Notes. 

Hidaya,  Vol.  3,  pp.  228,  229  ; Radd-ul-Muhtar, 
Vol.  4,  pp.  512,  513. 

Baillie,  Bk.  5,  Chap.  2,  p.  406  ; Hamilton’s  Hedayah,  Yol.  3, 
Bk.  25,  Chap.  8,  p.  440  ; Zaida-nil-Ambani,  Yol.  2,  p.  30  ; 
Clavel,  Yol.  1.  p.  225. 

See  Shahehzadi  Begum  v.  Himmut  Bahadur^  4 B.  L.  R.,  A.C., 
103  (1869)  ; 13  B.  L.  R.,  182,  P.  C.  (1873). 

A child  of  Art.  354.  A child  of  known  parentage  cannot  be 

parentage  validly  acknowledged.  Such  an  acknowledgment  does 
vSly  aL  entail  the  oblgation  of  paying  costs  of  Hazanah^, 

knowledged.  nor  does  it  create  prohibition  of  marriage, morAin  the 
death  of  one  party  does  the  survivor  inherit  from  the 
deceased. 

Notes. 

Hidaya,  Vol.  3,  p.  227. 

Zaidu-nil-Ambani,  Yol.  2,  p.  32  ; Clavel,  Yol.  1,  pp.  286,  288.  . 

See  Sale’s  Koran,  Chap.  XXXIII,  p.  341. 

C 

c 

Testimony  Art.  355.  Paternity,  filiation,  fraternity  and  all 

necessary  to  ...  . 

establish  other  relationship  can  be  established  by  the  testimon}^  of 

relationship.  trustworthy  male  witnesses,  or  by  that  of  one  male 
and  two  female  witnesses. 


^ Or  custody  of  the  child,  See  Art.  380. 
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Notes. 

Zaidu-nil-Ambani,  Vol.  2,  p.  33. 

See  Sections  50,  51  of  the  Indian  Evidence  Act  (I  of  1872). 


SECTION  V.’  FOUNDLINGS  (LAKEET). 

(Arts.  356—564.) 

Art.  356.  An  abandoned  child  whether  illegiti- 
mate or  not,  deserves  the  compassion  of  its  fellow 
creatures,  and  whosoever  finds  such  a child  and  leaves 
it  to  its  fate  or,  after  receiving  and  sheltering  it, 
subsequently  abandons  it,  fails  in  his  duty. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  pp.  341,  342. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  10,  p.  206  ; Zaidu-nil- 
Ambani,  Vol  2,  p.  3-^. 

Art.  357.  Every  foundling  is  held  to  be  a Mus- 
lim even  when*^  found  by  a person  who  is  a non- 
Muslim,  unless  it  is  discovered  in  a quarter  exclusively 
inhabited  by  Jews  or  Christians. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  pp.  342,  345. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  10,  pp.  206,  237;  Zaidu-nil- 
Ambani,  Vol.  2,  p.  36. 

Art.  358.  ^Vithout  lawful  reasons,  no  one,  not  even 
a judge,  is  entitled  to  remove  a foundling  from  the  person 
who  finds  and  shelters  it. 

Where  two  persons  of  different  religious  persuasion 
discover  a foundling,  preference  shall  be  given  to  the 
Muslim.  If  neither  are  Muslims  and  if  both  claim 
the  child  and  are  of  a similar  condition  in  life,  the 
judge  will  decide  to  whom  the  child  shall  be  entrusted. 


A foundling 
when  dis- 
covered 
should  be 
taken  care 
of. 


Every 
foundling  is 
held  to  be  a 
Muslim 
except  when 
found  in  a 
Christian  or 
.Jewish 
quarter. 


Rights  of 
persons  over 
foundling. 


202 


INSTITUTES  OF  MUSSALMAN  LAW. 


Property  on 
the  found- 
ling is  the 
child’s  own. 


Responsibi- 
lities of  a 
person  shel- 
tering a 
foundling. 


Acknowledg- 
ment of  a 
foundling 
that  is 
living. 


Notes. 

Radd-ul-Muht^r,  Vol.  3,  p.  343. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  10,  p.  206  ; Zaidii-nil- 
Ambani,  Vol.  2,  p.  37. 

Art.  35^  Property  found  on  the  child  is  the  child’s 
own.  The  person  sheltering  the  child,  if  so  authorized, 
may  use  a portion  of  such  property  for  its  mainte- 
nance ; any  sum  he  himself  pays  cannot  be  recovered 
without  an  order  from  the  judge. 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  p.  345  ; Fatawa-i-Kazi 
Khan,  Vol,  4,  p.  359.  ' 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  10,  pp.  206,  207  ; Zaidu-nil- 
Ambani,  Vol.  2,  p.  37. 

Art.  360.  Any  person  sheltering  a foundling  must 
educate  it  and  have  it  taught  a suitable  trade  or 
profession.  Such  person  is  justified  in  making  the  child 
accompany  him  wherever  he  goes,  and  in  receiving  gifts 
and  remunerations  made  in  the  child’s  favour. 

Notes. 

Radd-ul- Muhtar,  Vol.  3,  p.  345  ; Hedaya,  Vol.  2, 
p.  593.  ' 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  10,  p.  208  ; Zaidu-nil- 
Ambani,  Vol. 2,  p.  38. 

Art.  361.  Where  a foundling  is  acknowledged  while 
alive,  a mere  declaration  is  sufficient  to  establish 
paternity,  even  when  it  is  made  ty  a Christian  or  Jew. 

Notes. 

Ptadd-ul-Muhtar,  Vol.  3,  pp.  343,  344,  345. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  10,  pp.  206,  207  ; Zaidu- 
hil-Ambani,  Vol.  2,  p.  39  ; Olavel,  Vol.  1,  p.  291. 


FOUNDLINGS. 


203 


Art.  362.  Where  two  persons,  neither  of  whom 
originally  received  and  sheltered  the  child,  acknowledge 
paternity  in  respect  of  a foundling,  failing  proof  to  the 
contrary,  the  prior  claim  will  be  admitted. 

Where  the  two  claims  are  made  simultaneously,  the 
claimant  who  can  indicate  some  distinguishing  mark  on 
the  child’s  body,  shall  have  preference,  in  default  of 
stronger  proof  by  the  other  party. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  pp.  343,  344. 

Hamilton’s  Hedayah,Vo].  2,  Bk.  10,  p.  207 ; Zaidu-nil-Ambani, 
Vol.  2,  p.  40. 

Art.  363.  Where  a foundling  is  acknowledged  as 
her  son  by  a married  woman,  the  maternity  can  only  be 
established  by  the  husband  giving  his  formal  assent  to 
her  acknowledgment,  or  by  the  woman  proving  that  the 
child  was  the  issue  of  her  union  with  the  husband.  If 
necessary  she  can  establish  the  child’s  identity  by  the 
deposition  of  a midwife. 

Where  a woman  is  not  married,  the  declaration  of 
two  men,  or  that  of  one  man  and  two  women,  is  necessary 
to  esta})lish  her  claim  to  the  maternity  of  a foundling. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  pp.  343,  344. 

Zaidu-nil-Ambani,  Vol.  2,  p.  41. 

Art.  364.  Where  the  foundling  is  destitute  and 
acknowledged  by  nobody,  and  where  the  person  who 
discovers  the  child  will  not  be  burdened  with  its  mainte- 
nance and  education,  and  on  proof  that  when  it  was  found 
nothing  was  known  of  its  parents,  the  State*  becomes 
re.sponsible  for  its  maintenance  and  education. 


Where  two 
persons  lay 
claim  to  a 
foundling. 


Where  a 
married 
woman  ac- 
knowledges 
a foundling. 


Where  a 
foundling  is 
destitute 
and  acknow- 
ledged by 
nobody,  res- 
ponsibility 
for  its  main- 
tenance falls 
on  the  State. 


' Bait  ul-mal  or  public  treasury. 
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Notes. 

Radd-ul-Muhtar,  Vol.  3,  p.  342. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  10,  p.  206;  Zaidu-nil-Ambani, 
Vol.  2,  p.  43. 


CHAPTER  H. 


THE  DUTIES  OF  PARENTS  TOWARDS  THEIR  CHILDREN. 

(Arts.  365—407.) 


Father  must 
educate  his 
childreu 
with  due 
regard  to 
his  condi- 
tion in  life. 


Art.  365.  It  is  the  duty  of  every  father  to  attend 
to  the  education  of  his  child,  and  in  accordance  with  his 
own  condition  in  life  and  the  child  s aptitude,  to  see  that 
it  is  taught  a trade  or  profession.  He  must  protect  his 
child’s  interests,  and  where  it  has  no  means  of  its 


own,  he  is  bound  to  maintain  the  child,  if  a boy,  until 
he  can  earn  his  own  living,  if  a girl,  until  she  is  married. 


The  mother,  on  her  part,  must  see  that  her  child  is 
properly  cared  for,  and  in  certain  cases  must  herself 
suckle  the  child. 


Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  180  ; Radd-ul-Muhtar, 
Vol.  2,  p.  732. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  43. 

c ^ 

SECTION  I. SUCKLING  (rAZAAT) 


(Arts.  365—374.) 

Oases  where  300,  A mother  is  bound  to  suckle  her  child 

a mother  is 

bound  to  in  three  cases  : — c ^ 

suckle  her 

child  herself.  1.  \Vhen  neither  the  father  nor  the  child  can 
afford  to  pay  for  a wet-nurse,  and  no  one  can  be  found  to 
suckle  the  child  gratuitously. 

2.  AVhen  no  other  nurse  than  the  mother  is 
obtainable. 
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3.  When  the  child  refuses  to  take  the  breast  of 
any  other  woman. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  732. 

Baillie,  Bk.  6,  Chap.  2,  p.  455  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  4,  p.  146  ; Zaidu-nil-Ambani,  Vol.  2,  p.  45. 

Art.  367.  Where  a mother  refuses  to  suckle  a 
child  and  there  is  no  obligation  on  her  part  to  do  so,  the 
father  must  procure  a wet-nurse  who  will  suckle  the 
child  at  its  mother  s residence. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  732. 

Baillie,  Bk.  6,  Chap.  2,  p.  455  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  4,  p.  146  ; Zaidn-nil-Ambani,  Vol  2,  p.  46. 

Art.  368.  A mother  who  suckles  her  own  child 
during  the  subsistence  of  her  marriage  with  the  child’s 
father  or  during  the  period  of  Iddat}  consequent  upon  a 
revocable  repudiation,^  is  not  entitled  to  remuneration 
for  so  doing.  Should,  however,  a husband  engage  his 
wife  to  suckle  his  child  by  another  bed,  she  would  be 
entitled  to  remuneration. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  733. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  15,  s.  4,  p.  146  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  46. 

Art.  369.  A wife,  who  is  irrevocably  repudiated 
and  who  suckles  her  own  child,  during  the  period  of 
Iddad  consequent  upon  such  repudiation^  by  the  child’s 
father,  is  entitled  to  remuneration. 


Case  in 
which  father 
is  bound  to 
provide  a 
wet-nurse. 


Where  a 
mother  is 
entitled  to 
remunera- 
tion for 
suckling 
child. 


Suckling 

during 

Iddat. 


See  Art.  310. 


* See  Art.  227. 


• See  Art.  239. 
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Suckling 
after  expiry 
of  Iddat. 


Where 
mother  is 
engaged  to 
suckle  her 
child. 


Where  re- 
muneration 
for  suck- 
ling is  com- 
pounded 
for. 


Notes  : 

Fatawa-i-Alamgiri,  Vol.  2,  p.  177. 

Hamilton’s  Iledayah,  Yol.  1,  Bk.  4,  Chap.  15,  s.  4,  p.  146  ; 
Zaidu-riil-Ambani,  Vol.  2,  p.  36. 

See  Sale’s  Koran,  Chap.  LXV,  p.  55. 

Art.  370.  When  the  period  of  Iddat  has  expired, 
the  repudiated  mother,  unless  she  demands  higher  remu- 
neration, is  entitled  to  preference  over  a strange  nurse. 

When  such  nurse  consents  to  suckle  the  child 
gratuitously  or  for  a salary  lower  than  is  customary,  while 
the  mother  claims  the  full  amount  usually  paid  in  such 
cases,  the  child  will  be  confided  to  the  strange  nurse  who 
must  suckle  it  at  its  mother’s  residence. 

Notes. 

Tahtavi,  Vol.  2,  p.  276  ; Radd-ul-Muhtar,  Vol.  2, 
pp.  689,  733. 

Baiilie,  Bk.  6,  Chap.  2,  p.  456  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  4,  p.  146  ; Zaidu-nil-Ambani,  Vol.  2,  p.  47. 

Art.  371.  When  a mother  w^ho  is  under  no  obli- 
gation to  suckle  her  child,  ^ is  engaged  to  do  so,  she 
is  entitled  to  remuneration,  even  though  she  has  made  no 
actual  contract  to  that  effect  with  the  child’s  father  for 
a period  extending  to  two  years. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  734. 

Zaidu-nil-Ambani,  Vol.  2,  p.  48. 

See  Sale’s  Koran,  Chap.  II,  pp.  27,  28. 

Art.  372.  Where  remuneration  for  suckling  is  com- 
pounded for,  it  is  equivalent  to  a contract  for  hire. 

Where  a mother  compounds  for  the  suckling  of  the 
child  by  accepting  a certain  sum  of  money,  such 


* See  Art.  286. 
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transaction  is  void  if  entered  into  during  the  subsistence  of 
. the  marriage  or  during  the  period  of  Iddaf,  consequent 
upon  a revocable  repudiation^  ; if  entered  into  during,'  or 
subsequent  to,  Iddat  consequent  upon  an  irrevocable 
repudiation^,  perfect  or  imperfect,  the  transaction  is  valid, 
and  both  the  contracting  parties  must  abide  by  their 
stipulation. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  734. 

Zaidu-nil-Ambani,  Vol.  2,  p.  49  ; Clavel,  Vol.  1,  p.  304. 

Art.  373.  Remuneration  due  to  the  mother  for 
suckling  is  not  lost  by  the  father’s  death.  It  constitutes 
a debt  due  to  the  mother,  and  in  respect  of  which  she 
stands  on  an  equal  footing  with  the  other  creditors  of 
the  estate. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  734. 

Zaidu-nil-Ambani,  Vol.  2,  p.  49. 


Art.  374.  A hired  wet-nurse,  upon  expiry  of  her 
agreement,  can  be  compelled  to  renew  it  if  the  child 
refuses  the  breast  of  any  other  nurse.  She  is  not  bound 
to  reside  in  the  house  of  the  child’s  mother,  unless  there 
be  an  agreement  to  that  effect. 

’ Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  732. 

Baillie,  Bk.  6,  Cb.  2,  p.  455  ; Zaidu-nil-Ainbani,  Vol.  2,  p.'50. 

SECTION  II. FOSTERAGE,  AND  THE  IMPEDIMENTS  TO 

MARRIAGE  ARISING  THEREFROM. 

(Arts.  375—379.) 

Art.  375.  Fosterage  creates  an  impediment  to  mar- 
riage and  arises  when  a child  is  suckled  by  a woman  other 

> See  Art.  .310.  • See  Ai  t.  227.  « See  Art.  230. 
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Effects  of 
suckling  as 
regards 
prohibition 
of  marriage. 


Persons 
affected  by 
fosterage. 


than  its  mother  before  it  is  two  years  old,  even  if 
suckling  takes  place  after  the  child  is  weaned. 

One  drop  of  milk  sucked  by  a child  from  the 
breasts  of  a woman  or  poured  into  the  child’s  mouth,  or 
injected  into  its  nostrils,  provided  the  drop  is  swallowed, 
is  sufficient  to  create  an  impediment  to  marriage,  even 
if  the  milk  is  drawn  from  the  breast  of  a dead 
woman. 


Notes. 

Tahtavi,  Vol.  2,  p.  93 ; Radd-ul-Muhtar,  Vol.  2, 
pp.  436,  437,  438,  439,  443. 

Hamilton’s  Hedayah,  Yol.  1,  Bk.  3,  pp.  67,  70  ; Zaidu-nib 
Ambani,  Vol.  2,  p.  51. 

See  Sale’s  Koran,  Chap.  II,  pp.  27,  28,  and  Chap.  IV,  p.  63. 

Art.  376.  Every  woman  who  suckles  an  infant,  boy 
or  girl,  during  the  two  years’  period  fixed  for  suckling 
is  regarded  in  the  same  light  as  the  child’s  mother, 
while  her  husband  is  looked  upon  as  the  child’s 
father. 

All  the  legitimate  children,  begotten  or  to  be 
begotten  by  the  foster  mother  and  by  the  foster  father, 
shall  be  regarded  as  the  brothers  and  sisters  of  the 
child  to  whom  the  woman  acts  as  wet-nurse. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  437,  438,  439,  442,  446; 
Tahtavi,  Vol.  2,  p.  96  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  50. 

Hamilton’s  Hedayab,  Vol.  1,  Bk.  3,  pp.  68,  69,  70  ; Zaidu- 
nil- Ambani,  Vol.  2,  p.  54. 

Art,  377.  Forterage  induces  the  same  impediment 
to  marriage  as  blood  relationship  or  affinity.  Thus  a man 
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is  forbidden  to  marry  his  foster  mother,  foster  grand- 
mother, foster  daughter  or  foster  granddaughter,  his,  full 
foster  sister  or  his  half  foster  sister,  his  foster  niece 
either  by  his  paternal  or  maternal  aunt,  and  the  wife  of 
his  foster  son  or  of  his  foster  father. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  439,  440,  441,  442. 

Hamilfcon’s  Hedayah,  Vol.  1,  Bk.  3,  p.  69  ; Zaidu-nil-Ambani, 
Vol.  2,  p.  56. 


Art.  378.  Where  a man  has  two  wives,  one  adult 
with  whom  he  has  consummated  marriage,  and  the 
other  an  infant,  and  the  former  suckles  the  latter,  during 
the  two  years’  period  of  suckling,  both  the  marriages  are 
thereb}^  annulled  and  a perpetual  impediment  is  created 
to  a remarriaofe  with  either  of  the  women . 

O 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  444,  445. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  3,  p.  71  ; Zaidii-nil-Ambaai, 
Vol.  2,  [>.  62. 


Art.  379.  Fosterage  is  proved  by  the  testimony  of 
two  men,  or  of  one  man  and  two  women  of  known 
integrity. 

As  soon  as  the  impediment  is  proved,  the  judge  will 
dissolve  the  marriage,  and  order  the  separation  of  the 
married  parties.  Where  the  separation  takes  j)lace  before 
consummation  of  the  marriage,  the  husband  is  not  liable 
for  dower,  but  if  the  marriage  has  been  consummated, 

the  husband  pays  whichever  is  the  smaller,  the  stipulated 
or  the  proper  dower. 

AR,  IMF 
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A mother  is 
entitled  to 
the  custody 
of  her 
children. 


During  the  period  of  Iddat}  the  wife  is  entitled  to 
neither  lodging  nor  maintenance. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  447,  448. 

Hamilton’s  Hedayab,  Vol.  1,  Bk.  3,  p.  72  ; Zaidu-nil-Ambani, 
Vol.  2,  p.  64. 


SECTION  III.^ — HAZANAH  OR  CUSTODY  OF  THE  CHILD. 

(Arts.  380—393.) 

Art.  380.  Every  mother,  provided  she  fulfils  the 
necessary  conditions,^  is  entitled  to  the  custody  of  her 
child,  of  either  sex,  during  the  subsistence  of  the  mar- 
riage or  after  its  dissolution,  and  to  bestow  upon  it  such 
attention  as  its  infant  years  demand. 

Notesi 

c 

Radd-ul-Muhtar,  Vol.  2,  p,  687. 

Baillie,  Bk.  4,  Chap.  2,  p.  456  ; Hamilton’s  Hedayah,  Vol.  1, 
Bk.  4,  Chap.  15,  p.  138  ; Zaidu-nil-Ambani,  Vol.  2,  ]).  65  ; (’lavel, 
Vol.  1,  p.  317. 

See  Sections  8,  24  of  the  Gruardian  and  Wards  Act  (VIII  of 
1890).  Section  24  is  as  follows  .• — 

“ A guardian  of  the  person  of  a ward  is  charged  with  the 
custody  of  the  ward  and  must  look  to  his  support,  health  and 
education,  and  such  other  matters  as  the  law  to  which  the  ward 
is  subject  requires.” 

Where  a woman  was  repudiated  by  her  husband,  and  the 
repudiation  was  not  revoked,  held,  that  according  to  Mahomedan 
law  the  custody  of  the  infant  daughter  should  remain  with  her 
mother  until  she  attained  the  age  of  })uberty — Hamid  Ali  v. 
Imtiazan^  I.  L.  R.,  2 All.,  71  (1878). 

• See  Art.  310.  * See  Art.  382. 
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It  is  clear  according  to  Mahomedan  law,  that  the  mother  is 
of  all  persons  best  entitled  to  the  custody  of  infant  children. 

She  forfeits  this  right  on  her  marrying  a stranger — Beedliun 
Bihee  v.  Fuzloollah,  20  W.  R.,  411,  per  Kemp,  J.  (1873). 

See  Moliamiiddy  Begum  v.  Omdutoonmisa,  13  W.  R.,  454 
(1870). 

Art.  381.  Unless  the  father  or  the  guardian  is  Except  when 

IS  SLtl 

apprehensive  that  the  child  is  likely  to  be  taught  some  apprehension 
o.ther  faith  than  Islam,  the  mother  or  any  other  person  ^elhJion^^ 
entrusted  with  the  custody  of  the  child,  even  though 
a Christian  woman  or  a Jewess,  is  entitled  to  retain 
such  custody,  until  the  child  has  attained  years  of  dis- 
cretion in  matters  of  religion. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  693. 

Zaidu-nil-Ambani,  Vol.  2,  p.  66. 

Art.  382.  In  order  to  exercise  the  right  of  (^uali- 
custody  in  respect  of  a child,  a woman  whether  she  is  necessary 
the  mother  or  a relation,  must  be  adult,  of  sound  Jhe 
mind,  trustworthy,  virtuous,  and  in  a position  to  protect 
the  child  and  watch  over  its  education.  She  must  not  child 
be  an  apostate,  nor  must  she  be  married  to  a stranger, 
unless  he  be  related  to  the  child  within  the  ])rohibited 
degrees.  ^ 

Notes. 

Radd-ul-Muhtru‘,  Vol.  2,  pp.  687,  696. 

Ziiidu-nil-Ambani,  Vol.  2,  }).  66  ; ( 'lavel,  Vol.  1,  p.  dUh 

Art.  383.  A woman  entrusted  with  the  custody  How  such 
of  a child,  whether  she  is  the  child’s  mother  or  a relation, 


• See  Art.  '2'2. 
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loses  her  right  to  such  custody  if  she  enters  into  a 
marriage  contract  with  a man  who  is  not  related  to 
the  child  within  the  prohibited  degrees.^  Should  she 
forfeit  her  right  to  the  custody  of  a child,  this  right 
passes  to  one  of  her  female  relations  possessing  the 
necessary  qualifications.  If  no  such  relation  exists,  the 
father  or  the  guardian,  can  claim  the  custody  of  the 
child  ; but  the  right  thus  forfeited  is  revived  upon  the 
disappearance  of  the  cause  that  led  to  its  forfeiture. 

Notes. 

Radd-ul-Muhtar,  VoL  2,  pp.  693,  694. 

Hamilton’s  Hedayah,  A^ol.  1,  Bk.  4,  Chap.  14,  p.  138  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  67. 

The  mother  loses  the  right  of  custody  of  an  infant  on  her 
marrying  a stranger — Beedlmn  Bihee  v.  Fiizloollah,  20  W.  R.,411, 
per  Kemp,  J.  (1873). 

Where  a girl,  the  issue  of  a Christian  marriage,  lived  under 
her  Christian  mother’s  protection  up  to  the  age  of  fourteen  years, 
and  her  mother  became  a Mahomedan  and  married  another  man, 
she  was  ordered  to  be  removed  from  the  guardianship  of  her 
mother,  notwithstanding  the  girl’s  wish  to  remain  with  her  mother, 
and  placed  under  a Christian  guardian — Helen  Skinner  v.  Sophia 
Evelina  Orde,  10  B.  L.  B.,  125,  P.  C.  (1871). 

Discretionary  power  of  Courts  to  give  or  refuse  to  give  to 
the  mother  the  possession  of  an  illegitimate  infant  discussed — 2 
Str.,  271  (1814). 

A divorced  Mahomedan  mother  not  shown  to  be  of  bad 
character  is  entitled  to  the  guardianship  of  her  daughter  up  to  the 
age  of  nine  years — Morris  Sel.  Dec.,  S.  A.,  Bom.,  Part  II,  29 
(1849).  ^ ' 

A guardian  appointed  under  the  will  of  the  putative  Maho- 
medan father  of  an  illegitimate  child,  has  no  claim  to  the  custody 
of  such  child  against  the  mother — 5 Dec.  N.-W.  P.,  39  (1850). 


^ See  Art.  22. 
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A Mahoniednn  mother  has  a preferential  right  to  the  custody 
of  her  married  infant  daughter  over  the  infant’s  husband — Wazeer 
Ali  V.  Kaim  Ali,  5 N.  W.  P.,  H.  0.  R.,  196.  (1872). 


Art.  384.  In  default  of  the  mother,  the  custody 
of  the  child  devolves  on  the  mother’s  maternal  line  in 
preference  to  her  paternal  line,  the  nearer  relation 
excluding  the  more  remote.  Thus,  should  the  mother 
to  whom  in  the  first  place  the  custody  of  the  child  was 
entrusted,  die  or  marry  a stranger,  or  should  she  be 
incompetent  to  retain  custody  of  the  child  the  right 
passes  to  her  mother,  and  failing  the  mother  to  the 
following  relations  : — 

The  maternal  grandmother,  the  paternal  grand- 
mother, full  sister,  uterine  sister,  consanguine  sister,  full 
sister’s  daughter,  uterine  sister’s  daughter,  full  maternal 
aunt,  uterine  maternal  aunt,  consanguine  maternal  aunt 
consanguine  sister’s  daughter,  brother’s  daughter,  full 
paternal  aunt,  full  paternal  uterine  aunt,  consanguine 
paternal  aunt,  mother’s  maternal  aunt,  father’s  maternal 
aunt,  mother’s  paternal  aunt,  father’s  aunt. 


Notes. 

Radd-ul- Muhtar,  Vol.  2,  p.  692. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  14,  p.  168  ; Zaidu- 
nil-Ambani,  Vol.  2,  ]).  68  ; Clavel,  Vol.  1,  p.  318. 


Art.  385.  For  the  custody  of  children  women 
ai*e  to  be  preferred  to  men. 

Failing,  however,  the  abovementioned  female  rela- 
tions capable  and  competent  to  exercise  the  right  of  cus- 
tody of  a child,  the  right  passes  to  the  father’s  relations 
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Where  there 
are  no  male 
paternal  or  ■ 
Asah  rela- 
tions. 


following  the  order  of  succession.  It  thus  falls  in  the 
first  place  to  the  child’s  father,  then  to  its  grandfather, 
to  its  full  brother,  to  its  consanguine  brother,  to  its  full 
brother’s  son,  to  its  consanguine  brother’s  son,  to  its 
full  uncle,  and  then  to  its  consanguine  uncle. 

Where  in  the  case  of  the  father’s  relations  there 
are  two  of  the  same  degree,  preference  shall  be  given  to 
the  elder  or  to  the  most  virtuous. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  692,  693. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  14,  p.  138  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  70. 

Art.  386.  Failing  a male  paternal  or  Asah^  relation, 
or  if  he  be  of  unsound  mind,  profligate  or  untrust- 
worthy, the  child  is  to  be  entrusted  to  a uterine  relation^ 
within  the  prohibited  degrees  of  relationship  in  the 
following  order  : — to  the  maternal  grandfather,  then  to 
the  uterine  brother,  to  his  son,  to  his  uterine  paternal 
uncle,  to  his  full  maternal  uncle,  to  his  consanguine 
maternal  uncle,  or  to  his  uterine  maternal  uncle.  The 
daughters  of  uncles  or  aunts  are  only  entrusted  >vith  the 
custod}^  of  girls  ; and  the  sons  of  uncles  and  aunts 
are  onl}^  entrusted  with  the  custody  of  boys. 

Where  a girl  has  no  other  relation  than  a male 
cousin,  the  judge  may  place  her  in  his  custody, 
provided  he  be  trustworthy  ; Otherwise  the  judge  will 
entrust  the  child  to  some  woman  deemed  to  be  a fit 
and  proper  person. 


' Agnate. 


Zouvil  Arham. 
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Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  693. 

Zaidu-iiil-Ambani,  Vol.  2,  p.  71. 

The  brother  of  the  mother  of  an  infant  girl,  whose  parents 
are  dead,  is  entitled,  according  to  Mahoinedan  law,  to  the  custody 
of  her  property  in  preference  to  a woman,  who  is  not  connected 
with  the  minor  by  any  relationship — In  the  matter  of  Imam 
Bukhsh,  1.  L.  R.,  9 Cal.,  599  (1883). 

A Mahoinedan  grandmother  is  entitled  to  the  custody  of  a 
girl,  where  her  mother  has  forfeited  guardianship  by  reason  of 
her  marrying  a stranger — Fuseehun  v.  Kajo^  I.  L.  R.,  10  Cal.,  15 
(1883).  ^ 

Where  a girl  has  not  attained  the  age  of  puberty,  the  mater- 
nal grandmother  is  her  proper  guardian,  in  preference  to  her 
paternal  uncle — Bhoocha  v.  Elahi  Bux,  1.  L.  R.,  11  Cal.,  574 
(1885). 

Art.  387.  When  a woman  whose  duty  it  is  to 
take  custod}^  of  the  child,  refuses  to  fulfil  this  duty,  she 
can  be  compelled  to  do  so,  if  she  is  unmarried  and 
there  is  no  other  relation  competent  to  do  so,  or  if  the 
relation  next  in  order  refuses  the  responsibility. 


V Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  689,  690. 

Zaidu-nil-Ambani,  Vol.  2,  p.  72  ; Clavel,  Vol.  1,  p.  322. 

Art.  388.  The  expenses  of  the  child’s  custody  are 
separate  from  those  of  maintenance  and  suckling.  The 
father,  however,  is  equally  responsible  for  them  if 
the  child  has  no  means  of  its  own,  but  if  it  has 
means  of  its  own,  the  father  is  neither  bound  to  pay 
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for  its  custody,  nor  for  its  suckling,  food,  clothing  or 
lodging. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  691. 
Zaidu-Dil-Ambani,  Vol.  2,  p.  73. 


Art.  389.  Where  a mother  is  entrusted  with  the 

mother  is 

not  entitled  custody  of  her  child,  either  during  the  marriage,  or 
neration  for  during  the  period  of  Iddat^  consequent  upon  a revocable 
of  her  cldld.  j^^pudiation/  she  is  not  entitled  to  any  remuneration. 

But  if  she  is  entrusted  with  the  custody  of  the  child 
after  the  marriage  is  irrevocably  dissolved,  or  when 
she  is  married  to  a relation  of  the  child  within  the 
prohibited  degrees,^  she  is  entitled  to  remuneration. 


Notes. 

Badd-ul-Muhtar,  Vol.  2,  pp.  690,  691. 

Zaidu-nil-Ambani,  Vol.  2,  p.  74. 

Where  both  Art.  390.  Where  both  the  father  and  the  child  are 
and^child^  without  means,  and  there  are  no  relations  within 
are  without  prohibited  degrees,  who  will  gratuitously  undertake 
the  child’s  custody,  the  mother,  in  spite  of  her  refusal 
to  take  charge  of  the  child  without  remuneration,  can 
be  compelled  to  do  so  and  to  attend  to  its  education. 

Notes. 

Badd-ul-Muhtar,  Vol.  2,  pp.  688,  692. 

Zaidu-nil-Ambani,  Vol.  2,  p.  76 


Age  at  which  Art.  391,  For  a boy  the  right  of  custody  ceases 

boy^or^giri  ^ ^t  the  age  of  seven  years,  and  for  a girl  at  the  age  of 
ceases.  years. 


, 1 See  Art.  310. 


“ See  Art.  227. 


« See  Art.  22. 
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At  these  ages  the  father  can  claim  and  withdraw 
the  child,  and  in  case  of  refusal,  the  person  who  has 
custody  of  the  child  can  be  compelled  to  give  up  the 
child.  On  her  part,  if  she  wishes  to  give  up  the  child, 
she  can  compel  the  father  to  withdraw  him. 

When  the  child  is  a bo}^  and  has  neither  father  nor 
grandfather,  he  must  be  placed  in  the  charge  of  a near 
paternal  male  relation,  but  if  a girl  she  can  only  be  placed 
in  charge  of  a male  relation,  who  is  within  the  prohibited 
degrees  of  marriage. 

Where  the  child  has  no  paternal  male  relation, 
it  must  be  left  in  the  charge  of  the  person  in  whose 
custody  it  is,  unless  the  judge  can  find  a more  capable 
or  trustworthy  person  as  a guardian. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  694,  695. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  14,  p.  139  ; Zaidu- 
nil-Ambani,  Vol.  2,'p.  77. 

The  mother  is,  according  to  Mahomedan  law,  the  proper 
person  to  have  charge  of  an  infant  son  under  the  age  of  seven 
years — Futteli  Ali  Shah  v.  Fiizeelutunnissa,  W.  R..  Sup.  Vol.,  131 
(1864). 

It  is  perfectly  clear,  according  to  Mahomedan  law  that 
the  mother  is  entitled  to  the  custody  of  a child,  if  a boy,  he  is  to 
remain  in  that  custody  till  seven  years,  and  if  a girl  till  puberty — 
In  the  matter  of  Tayheh  Alh/^  2 Hyde,  63  (1864). 

According  to  the  Shia  School  of  IMahomedan  law,  the 
custody  of  a female  child  rests  with  the  mother  only  up  to  the 
seventh  year — Fa/  Begum  .v.  Reza  Jlossein,  2 AV.  T\.,  76  (1865). 

According  to  Mahomedan  law  a paternal  uncle  has  no  legal 
right  to  the  guardianship  of  the  property  of  the  minors  in  pre- 
ference to  the  mother,  while  it  is  admitted  that  the  mother  has 
the  preferential  right  to  the  custody  of  their  persons — Al/modeeu 
Moall em  v . Syfoora  f>ee,  6 W . 1 \ , 1 2 5 ( 1 8 6 6 ) . 
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A Mabomedan  mother  has  the  right  to  the  custody  of  the 
person  of  her  minor  son  up  to  tlie  age  of  seven  years — In  the 
matter  of  Ameeroonissa^  11  W.  R.,  297  (1869). 

The  right  to  the  care  and  custody  of  a Mahomedan  girl 
belongs  not  to  the  husband,  but  to  her  mother  until  she  attains  the 
age  of  puberty — In  the  matter  of  Khatija  BiU,  5 B.  L.  R.,  557, 
2ier  ?Iorman,  J.  (1870). 

Although  the  mother’s  custody  of  an  infant  wife  who  has  not 
attained  puberty  may  be  legal,  custody  by  the  husband  is  not 
necessarily  illegal  under  Mahomedan  law — In  the  matter  of  Mahin 
Bihi,  13  B.  L.  R , 160  (1874). 

Where  a Mahomedan  woman  sued  for  the  custody  of  her 
minor  sister  as  her  legal  guardian,  held,  that  although  she  would 
be  primd  facie  entitled  to  the  guardianship  of  her  younger  sister, 
yet  her  own  bad  character  and  manner  of  life  must  be  held  to  dis- 
qualify her  according  to  Mahomedan  law — Ahasi  v.  Dunne^  I.  L. 
R.,  1 AIL,  598  (1878). 

According  to  the  Shia  School  of  Mahomedan  law,  a mother  is 
entitled  to  the  custody  of  her  daughter,  unless  she  has  committed 
some  act  of  impropriety — In  the  matter  of  Hosseini  Begum,  I.  L. 
R.,  7 Cal.,  434  (1881). 

According  to  Mahomedan  law  the  effect  of  the  contract  of 
marriage  is  to  place  the  wife  under  the  dominion  of  the  husband, 
but  notwithstanding  the  marriage  the  right  to  the  care  and 
custody  of  a girl  belongs  not  to  the  husband  but  to  her  mother, 
until  she  attains  the  age  of  puberty — Nur  Kadir  v.  Zidaiklia 
Bihee,  I.  L.  R,  11  Cal.,  649  (1885). 

Under  Mahomedan  law,  a mother’s  title  to  the  custody  of  her 
children  remains  until  they  attain  the  age  of  seven  years — Idu  v. 
Amiran^  I.  L.  R.,  8 AIL,  322  (1886). 

A Mahomedan  father  governed  by  the  Shia  School  of  Maho- 
medan  law,  is  entitled  to  the  custody  of  his  children  after  they 
have  attained  the  age  of  seven  years.  The  mother  would  be  en- 
titled to  the  custody  of  a girl  only  until  she  was  seven  years — 
Jjardli  Begum  Mahomed  Amir  Khan,  I.  L.  R.,  14  Cal.,  615 
(1887). 

A Mahomedan  mother  is  entitled  to  the  custody  of  her 
daughter  in  preference  to  the  father  until  the  girl  attains  the 
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age  ot‘  puberty — Kurban  |v.  King -Emperor^  1.  L.  R.,  32  Oab. 
444,  per  Harington,  J,  (1904). 

MuchooY,  Arzoon  Sahoo^  5 W.  R.,  235  (1866);  In  the 
matter  of  Saithri,  I-  L.  R.,  16  Bom.  307  (1891)  ; In  the  matter 
of  Josh?/  Assam^  I.  \j.  R.,  23  Cal.,  290,  per  Sale,  J.  (1895)  ; 
Mokoond  Lai  Singha  v.  JYohodip  Chunder  Singha,  I.  L.  R.,  25 
Cal.,  881  (1898). 

Art.  392.  While  the  custod}^  lasts,  neither  the 
child’s  father  nor  aii}^  other  guardian,  can  take  the  child 
away  from  the  place  in  which  the  custodian  resides 
without  her  consent. 

But  if  the  custodian  marries  a stranger  and  if  there 
be  no  other  female  relation  of  the  mother  competent  to 
be  entrusted  with  the  custod}^,  the  father  can  withdraw 
the  child.  On  the  other  hand  if  the  custodian’s  rigiit, 
or  the  light  of  any  of  her  relations  revives,  the  father 
must  immediately  return  the  child  to  the  former 
custodian  or  competent  relation. 

Notes. 

Radd-ul-Muhtar  Vol.  : 2,  p.  697,  698. 

Zaidu-nil  Ambani.  Yol.  2,  p.  78. 


Art^,  393.  During  the  period  of  Idclat^  consequent 
upon  repudiation,  a mother  can  in  no  instance  remove 
the  child  entrusted  to  her  care  from  the  place  in  which 
the  father  lives. 

After  the  expiry  of  her  Iddat,  she  cannot  remove 
the  child  to  any  great  distance  from  the  place  in  which 
the  father  lives,  without  the  latter’s  consent ; such  as 
from  one  town  to  another  town,  or  from  a villaofe  to 
a town,  or  from  one  village  to  another,  unless  she  was 
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See  Art.  .SIO. 
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No  custodian 
except 
mother  can 
remove  child 
without 
father’s  con- 
sent. 


Duties  of  a 
father  to- 
wards his 
children . 


born  in  the  place  to  which  she  wishes  to  transfer  the  f; 
child. 

But  if  she  was  not  born  in  the  place  to  which  she 
wdshes  to  remove  the  child,  or  if  she  was  born  but  not 
married  there,  she  cannot  remove  the  child  without  the 
father’s  consent,  unless  the  place  be  at  such  a distance 
as  to  enable  the  father  to  visit  the  child  and  return  the 
same  day  before  nightfall. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  697. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  14,  pp.  139,  140  : 
Zaidu-nil-Ambani,  Vol.  2,  p.  79  ; Clavel,  Vol.  1,  p.  324. 


Art.  394.  No  person  having  the  custody  of  a child 
other  than  the  mother,  can  in  any  case  remove  it  from 
the  place  in  which  the  father  lives  without  his  consent. 

Notes. 

Badd-ul-Muhtar,  Vol.  2,  p.  697. 

Zaidu-nil-Ambani,  Vol.  2,  p.  79. 

a 

SECTION  IV.— THE  DUTIES  OF  A FATHER  WITH  REGARD 
TO  THE  MAINTENANCE  OF  HIS  CHILDREN. 

(Arts.394— 407.) 

Art.  395.  Every  father  is  bound  to  provide  food, 
raiment,  and  lodging  for  his  child  if  without  means, 
whether  it  be  a boy  or  a girl.  In  the  case  of  a boy  the 
obligation  lasts  until  he  is  able  to  provide  for  his  own 
needs  by  his  labour,  in  the  case  of  a girl  until  she  is 
married. 
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Notes. 

Bahrr-ul-Rayek,  Vol.  4,  p.  218  ; Patawa-i-AlaiDgiri, 
Vol.  2,  p.  178  ; Radd-ul-Muhtar,  Vol.  2,  pp.  727,  728, 
729. 


Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Oba[).  15,  s.  4,  p.  146  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  79  ; Okivel,  Vol.  1,  p.  297. 


Art.  396.  A father  is  obliged  to  maintain  his 
adult  son  if  he  be  without  resources,  crippled,  or  suf- 
fering from  an  infirmity  that  renders  him  unable  to  work 
for  his  own  livelihood.  He  is  also  responsible  for  the 
maintenance  of  his  adult  unmarried  daughter,  if 
she  is  without  resources,  even  though  she  has  no 
infirmity. 


Notes, 

Radd-ul-Muhtar,  Vol.  2,  p,  729. 

Baillie,  Bk.  6,^Cbap.  2,  p.  458  ; Zaidu-nil-Ambani,  Vol.  2, 

p.  81. 


Art.  397.  A father  is  alone  responsible  for  the 
maintenance  of  his  children,  who  are  without  means  of 
their  own,  unless  he  himself  is  poor  and  also  infirm  or 
suffering  from  a malady  which  prevents  him  from 
carrying  out  his  obligation.  The  maintenance  of  the 
children  then  devolves  upon  those  relations,  whose  duty 
it  is  to  maintain  the  children  in  the  case  of  the  father  s 
death. 


Notes. 

Rudd-ul-Muhtar,  Vol.  2,  p,  730. 
Zaidu-nil-Ambani,  Vol.  2,  p.  84. 
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Art.  398.  A father  who  is 
not  suffer  from  any  infirmity  or 


5 poor, 


but  who  does 
malady,  cannot  be 
released  by  reason  of  his  poverty  fr^m  the  duty  of  main- 
taining his  children.  It  is  his  dutylto  provide  for  them 
by  his  labour.  If  he  refuses  to  work  J for  them,  although 
capable  of  doing  so,  he  can  be  compelled  under  penalty 
of  imprisonment.  Should  the  proceeds  of  the  father's 
labour  be  not  sufficient  to  satisfy  the  needs  of  his 
children,  or  should  he  fail  to  find'  work,  the  nearest 
relations  in  easy  circumstances  shall  be  called  upon  to 
make  up  the  deficiency.  i 


Notes.  ' 

Radd-ul-Muhtar,  Yol.  2,  ppj  728,  730. 

Baillie,  Bk.  6,  Chap.  12,  p.  456  ; Zaidp-nil-Ambaiii,  V'ol.  2, 
p.  84. 


Art.  399.  Where  a father  is  destitute,  the  mother, 
if  she  has  the  means,  becomes  responsible  for  the 
maintenance  of  her  children.  Whether  it  be  the  mother 
or  any  other  relation  who  advances  the  money  for 
maintenance,  the  sums  advanced  remain  a debt  against 
the  father,  to  be  recovered  when  he  is  in  easier 
circumstances. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  728,  730. 

Baillie,  Bk.  6,  Chap.  2,  pp.  457,  458  ; Zaidu-iiil-Ambaiii. 
Vol.  2,  p.  84  ; Clavel,  Vol.  1,  p.  299. 

c 

Art.  400.  Where  a father  is  dead  or  held  to  be 
so,  and  leaves  a minor  child  without  means,  or  an  adult 
child  who  is  infirm,  and  in  either  case  having  ascendants 
in  easy  circumstances,  if  the  latter  be  all  related  in 
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the  same  degree  to  the  deceased  but  cannot  all  inherit 
from  him,  the  ascendant  who  would  inherit  is  responsible 
for  the  maintenance.  Thus,  if  a child  has  a paternal 
grandfather  and  a maternal  grandfather,  both  in  easy 
circumstances,  it  is  the  duty  of  the  former  to  provide  for 
his  oTandchild’s  maintenance. 

O 

Where  the  ascendants  can  all  inherit  from  the 
deceased,  they  are  all  bound,  proportionately  to  their 
respective  rights  in  the  estate  to  share  in  providing 
for  the  child’s  maintenance.  Thus,  if  the  child  has  a 
mother  and  a paternal  grandfather,  the  latter  is  liable 
for  two-thirds  and  the  mother  for  one-third  of  the 
maintenance. 


Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  737. 
Zaidu-iiil-Ambani,  Vol.  2,  }).  87. 


Art.  401.  Where  a father  is  dead  or  held  to  be 
so,  and  leaves  a minor  child  without  means,  or  an  adult 
child  who  is  infirm,  and  there  are  in  either  case  ascendants 
and  collateral  relations,  who  cannot  all  inherit  from  the 
deceased,  the  nearest  ascendant  is  alone  liable  for  the 
maintenance,  whether  he  or  a collateral  relation  is  the 
sole  heir.  Thus,  if  a child  without  means,  has  a paternal 
oTandfather  and  a full  brother  or  a maternal  oTaiid- 

c5 

father  and  an  uncle,  in  either  case  it  is  the  oTandfather 

who  will  bear  the  expenses  of  maintenance. 

■) 

If  the  ascendants  and  collateral  relations  can  all 
inherit  from  the  deceased,  they  must  bear  the  cost  of 
the  child’s  maintenance  between  them  in  proportion  to 
their  respective  shares  in  the  inheritance.  Thus,  if  a 
child  has  a mother  and  a full  bi*othei*,  or  a full  nepliew 
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or  a full  uncle,-  the  mother  will  pay  one- third  and  the 
male  paternal  relation  two-thirds  of  the  maintenance. 

Notes. 

Radd-ul-Muhtar,  Yol.  2,  p.  737. 
Zaidu-nil-Ambani,  Vol.  2,  p.  89  ; Clavel,  Vol.  1,  p.  300. 


Art.  402.  Where  a father  is  missing  and  leaves 
behind  him  children  to  whom  maintenance^  is  due  and 
also  leaves  property  in  his  house  of  such  nature  as  may 
be  used  for  maintenance,  the  judge  can  order  mainte- 
nance out  of  such  property.  If  the  absent  father  leaves 
property  in  deposit,  or  has  a debt  due  to  him,  the  judge 
can  order  payment  of  the  maintenance  out  of  the 
deposit  or  debt,  provided  that  either  can  be  made  use  of 
for  such  a purpose,  and  the  depositary  or  creditor 
respectively  admits  the  deposit  or  the  debt. 

A child  without  means  can  also  take  what  is 
necessary  for  its  subsistence  out  of  property  left  by 
its  absent  father,  provided  that  such  property  can  be 
made  use  of  for  maintenance. 

Notes. 

Fata wa-i-Alamgiri,  Yol.  2,  pp.  178,179;  Radd-ul- 
Muhtar,  Yol.  2,  p.  731. 

Zaidu-nil-Ambani,  Vol.  2,  p.  91. 


Art.  403.  A father  is  not  responsible  for  the 
maintenance  of  the  wife  of  his  minor  son,  who  is  without 
means,  unless  he  has  undertaken  to  be  so.  He  can 
nevertheless  be  ordered  to  provide  for  her  maintenance, 


See  Art.  57“). 
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which  he  can  recover  from  the  son,  when  his  position  in 
life  improves. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  699. 

Baillie,  Bk.  6,  Ohapi  3,  p.  463;  Zaidu-nil-Ambani,  Vol. 
2,  p.  95. 

A Court  is  not  competent  to  award  to  a Mahoinedan  daughter- 
in-law  a montlily  allowance  for  maintenance  against  her  father- 
in-law — Meer  Uhdool  Kureem  v.  Fukhroonisa,  3 8.  D.  A.,  60 
(1820). 

Art  404.  When  a minor  son  becomes  old  enough 
to  earn  money  by  his  labour,  his  father  can  set  him  to 
work  or  can  have  him  taught  a trade  which  will  enable 
him  to  earn  his  own  living.  A father  can  employ  his 
son's  earnings  in  providing  for  the  latter's  maintenance, 
and  if  there  is  any  surplus,  can  lay  it  by,  and  hand 
it  over  to  the  boy  on  his  attaining  majority. 

Notes. 

Radd-ul-Muht§,r,  Vol.  2,  pp.  728,  729  ; Fatawa-i- 
Alamgiri,  Vol.  2,  p.  178. 

Baillie,  Bk.  6,  Chap.  3,  p.  458  ; Zaidu-nil-Ambani,  Vol.  2, 

p.  81. 

Art.  405.  Where  a mother  complains  of  the 
inadequacy  of  the  sum  allowed  by  the  father  for  her 
child’s  maintenance  or  of  the  father's  refusal  to  pay  for 
maintenance,  the  judge  shall  fix  the  amount  and  order  it 
to  be  paid  to  the  mother  for  the  benefit  of  the  child. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  728,  729  ; Fatawa-i- 
Alamgiri,  Vol.  2,  p.  177. 

Zaidu-nil-Ambani,  Vol.  2,  p.  95. 
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Art.  406.  A mother  can  validly  come  to  an 
agreement  with  the  father  as  to  the  sum  due  for  the 
maintenance  of  their  children.  Should  the  sum  agreed 
upon  exceed  that  which  the  children  require,  the 
surplus  need  not  be  returned  to  the  father,  but  if  the 
sum  agreed  upon  be  insufficient,  the  father  must 
raise  it  to  the  necessary  amount. 

Notes. 

Fatawa-i“Alamgiri,  Vol.  2,  p.  178. 

Baillie,  Bk.  6,  Chap.  2,  p 459  ; Zaidn-nil-Ambani,  VoL  2, 
p.  96. 


Art.  407.  A debt  for  maintenance  decreed  by  a 
judge  in  favour  of  a child  without  means,  is  not  extiin 
ofuished  if  left  unclaimed  for  one  month  or  more,  even 
when  the  child’s  mother  has  borrowed  money  for  its 
maintenance  without  first  obtaining  an  order  from  the 
judge. 

Notes. 

Kadd-ul-Muhtar,  VoL  2,  pp.  743,  745  ; Fatawa-i- 
Alamgiri,  Vol.  2,  p.  177. 

Zaido=ni]-Ambani,  VoL  2,  p.  97  ; Glavel,  VoL  1,  p.  30 L 


OHAPTER.  [II. 

MAINTENANCE  OF  PARENTS  BY  THBIH  (JHiLDREN, 

(Arts.  408=~414.) 

Art.  408.  Children  of  either  sex,  minor  or 
adult  if  in  easy  circumstances  are  responsible  for  the 
maintenance  of  poor  parents  and  gTandparents, 
whether  they  are  infirm  or  able  to  earn  their  owit 
living. 


meaus. 
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Notes. 

Fatawa-i-Akmgiti,  Vol.  2,  pp.  178,  1.79  ; Radd-ul- 
Muhtar,  Vol.  2,  p.  736. 

Baillie,  Bk.  6,  Chap.  3,  p.  461  ; Hamilton’s  Hedayali,  Vol.  1, 
Bk.  4,  Chap.  15,  s.  5,  p.  147  ; Zaidu-nil-Ambani,  Vol.  2,  p.  99. 

Bee  Sale’s  Koran,  Chap.  XXXI,  p.  336. 

A Mahoinedaii  is  not  bound  to  maintain  his  widowed  step- 
mother— Buddaij  Saib  v.  Zoonoo  Bee^  Dec.  Mad.  S.  A.,  199  (1853). 

Art.  409.  Where  a father  is  infirm  or  ill  and 
unable  to  take  care  of  himself,  his  child  must  pay 
for  the  maintenance  of  a servant,  in  order  that  his 
wants  may  be  attended  to. 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  p.  736  ; Fatawa-i-Alam- 
giri,  Vol.  2,  p.  179. 

Hamilton’s  Hedayah,  VoL  1,  Bk.  4,  Chap.  15,  s.  5,  p.  147  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  101. 

Art.  410.  No  child  is  obliged  to  maintain  its 
mother  if  she  has  married  a second  time,  as  this  obliga- 
tion rests  entirely  upon  her  husband  ; but  if  the  second 
husband  be  in  embarrassed  circumstances,  or  be  absent 
and  have  left  no  property  the  child,  if  in  a position  to 
do  so,  must  maintain  its  mother  and  recover  the 
amount  from  the  husband  when  he  returns  or  becomes 
solvent. 

Notes 

Radd-ul-Muhtar,  Vol.  2,  p.  735. 

Zaidu-nil-Ambani.  Vol.  2,  p.  101. 

Art  411  The  maintenance  of  a poor  fathei-  is 
not  incumbent  on  a child  who  is  also  poor,  unless  the 
latter  is  able  to  work  for  its  living  while  the  fathei*,  is 
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upon  the  infirm  and  unable  to  do  so.  The  poor  mother  is  held  in 

child.  . , ^ 

the  same  light  as  the  infirm  father,  even  though  she 
suffers  from  no  infirmity. 


Notes. 

Radd-ul-Muhtar,  Yoh  2,  p.  7S5, 

Baillie,  Bk.  6,  Chap.  3,  p.  462  ; Zaidu-nil-Ambani,  V^ol.  2, 

p.  102. 


Mainte-  Art.  412.  Where  an  absent  child  leaves  behind  him 

nance  of  i i i i i i • 1*1 

poor  parents  any  property  or  a debt  which  is  due  to  mm,  the  judge 

is  ndssing  ^an  order  that  the  destitute  parents  of  the  absent  child 

property^^^  shall  be  maintained  out  of  such  property  or  debt, 

behind.  provided  it  can  be  made  use  of  for  such  a purpose. 

Notes, 

Radd-ul-Muhtar,  Vol.  2,  pp.  722,  742,  743. 
Zaidu-nil-Ambani,  Vol.  2,  p.  108. 


Wheiemain-  Art.  413,  The  maintenance  of  the  aged,  the 

t€ll£lllC0  rRils 

upon  the  crippled  and  the  sick  who  are  without  means  and  without 
relations  falls  upon  the  bait-ul-rnaJ.^ 


Notes. 

Radd-ul-Muhtar,  VoL  3,  p.  306, 
Zaidn-nil-Ambani,  Vol.  2,  p.  10,5. 

Proportion  Art.  414,  The  obligation  of  children  to  maintain 

imn^e^dnein  their  poor  parents,  is  irrespective  of  their  shares  in  the 
inheritance  of  their  parents  and  is  based  on  their 
tions.  condition  in  life.  Thus  a son  and  a daughter,  both  in 

a condition  to  provide  maintenance,  must  each  contribute 
one -half. 


» Or  the  public  treasury. 
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■ 

^ In  the  same  manner  two  sons  in  easy  circumstances, 

' Ift  one  of  whom  is  a Muslim  and  the  other  a Christian 
I or  a Jew,  must  each  provide  one-half  of  the  main- 
V.  tenance. 

^ Grandchildren  of  either  sex  related  in  the  same 

degree  must  contribute  equally  to  the  maintenance  of 
' tlieir  ascendants. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  735,  736  ; Fatawa-i- 
Alamgiri,  Vol.  2,  p.  179. 

Baillie,  Blc.  6,  (')liap.  3,  pp.  4-63,  464  ; Zaidn-nil-Ambaiii,  Vol. 

2,  p.  ]06. 


CHAPTBR  IV. 

MAINTENANCE  OF  RELATIONS  OTHER  THAN  A.SCENDANTS 
AND  DESCENDANTS. 

(Art.  415—419.) 

Art.  415.  The  liability  to  maintain  a poor  relation 
in  need  of  assistance  is  distributed  among  his  relations 
within  the  prohibited  degrees,  in  proportion  to  the 
shares  they  would  take  in  his  inheritance. 

The  law'  makes  no  difference  between  claims  for 
maintenance  made  by  minors  of  either  sex,  or  male  adults 
who  are  infirm  and  unable  to  earn  their  livelihood,  and 
between  claims  made  by  adult  females  enjoying  good 
health  and  able  to  work. 

’ Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  739,  740. 

Hamilton’s  Herlayah,  Vol.  1,  Bk.  4,  Chap.  1.5,  s.  5,  pp.  147, 
143  ; Zaidu-nil-Ainbani,  Vol.  2,  p.  108. 

Seo  Sale’s  Koran,  (Ihap  II,  p.  48. 


Liability  of 
maintenance 
is  distribut- 
ed among 
relations 
within  pro- 
hibited 
degrees. 


230 


INSTITUTES  OF  MUSSALMAN  LAW. 
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Art.  416.  Diflference  of  religion  does  away  with 
the  obligation  of  maintenance,  unless  the  claimant  is  the 
wife,  an  ascendant  or  a descendant  of  the  party  liable  for 
the  maintenance  and  is  a non-Muslim.  Thus  a Muslim 
is  in  no  way  liable  for  the  maintenance  of  his  non-Muslim 
brother  and  vice  versa. 


Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  181. 

Baiilie,  Bk.  6,  Chap.  3,  p.  466  ; Hamilton’s  Hedayah,  VoL  1, 
Bk.  4,  Chap.  15,  s,  5,  p.  147  ; Zaidu-nil-Ambani,  VoL  2,  p.  Ill, 

Art.  417.  The  uterine  relation  outside  the  prohi- 
bited  degrees^  is  free  from  any  obligation  to  provide 
maintenance  so  long  as  there  exists  a relation  wdth 
whom  marriage  is  prohibited.  Where  there  are  two 
relations,  one  of  whom  is  within  the  prohibited  degree 
and  the  other  not,  payment  of  the  maintenance  is  in- 
cumbent upon  the  former  and  not  upon  the  latter. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  180. 

Zaidn-nibAmbaiii,  VoL  2,  p.  112. 

Art.  418.  Where  there  are  several  relations,  all  of 
the  same  degree  and  all  in  easy  circumstances,  mainte- 
nance is  incumbent  upon  those  who  are  entitled 
to  inherit,  in  proportion  to  their  shares  in  the  in 
heritance. 

Thus  if  there  is  a paternal  and  also  a maternal 
uncle  both  in  easy  circumstances,  the  former  must  bear 
the  whole  cost  of  his  iiephew^’s  maintenance  as  he 
wmuld  inherit  from  the  nephew  to  the  exclusion  of  the 
maternal  uncle.  A paternal  uncle  must  also  bear  the 
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cost  of  maintenance  to  the  exclusion  of  a paternal  aunt. 
Where  there  is  a maternal  uncle  and  also  a maternal 
aunt,  the  uncle  provides  two-thirds  and  the  aunt  one- 
third  of  the  maintenance. 

Should  the  person  in  need  of  loaintenance  have 
three  sisters,  the  full  sister  must  contribute  three-fifths 
of  the  maintenance,  the  consanguine  sister  one-fifth, 
and  the  uterine  sister  one-fifth.  Should  there  be 
three  brothers,  the  uterine  brother  is  responsible  for 
one-sixth,  and  the  full  brother  for  the  remainder  of 
the  maintenance,  the  consanguine  brother  being  totally 
exempted. 

Notes. 

Radd-ul-Muht^r,  Vol.  2,  pp.  740,  741  ; Fatawa-i- 
A.lamgiri,  Vol.  2,  p.  180. 

Zaidu-nil-Ambani,  Vol.  2,  p.  113. 

Art.  419.  A debt  for  maintenance  due  to 
relations  other  than  ascendants  or  descendants  is  extin- 
guished if  not  paid  within  one  month  of  its  becoming  due, 
unless  the  debt  has  been  contracted  under  an  order  of 
the  judge,  in  which  case  it  can  be  recovered  from  the 
deceased  debtor's  estate  if  not  discharged  in  his  lifetime. 

Notes. 

Radd-ul-Muht§r,  Vol.  2,  pp.  743,  744,  745. 

Hamilton’s  Hedayah,  Vol.  1,  Bk.  4,  Chap.  15,  s.  5,  p.  149  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  115. 


CHAPTER  V. 

PATERNAL  AUTHORITY  (VILAYAT). 

(Arts.  420—434.) 

Art.  420.  A father  is  guardian  of  the  person  and 
property  of  his  children  of  either  sex,  be  they  minors. 
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or  of  age  and  legally  incompetent/  including  minors 
entrusted  to  the  custody  of  their  mother  or  her  rela- 
tions. He  has  also  the  power  to  give  such  children  in 
marriage. 

Notes. 

Zaidu-nil-Ambani,  Vol/2,  }).  116. 

The  position  ol  a Mabomedan  widow  in  respect  of  her  de- 
ceased husband’s  estate,  is  ordinarily  nothing  more  or  less  than 
that  of  any  other  heir,  and  even  in  case  of  minority  of  her 
children,  she  cannot  exercise  any  power  of  disposition  with  refer- 
ence to  their  property,  because  she  cannot  act  as  their  guardian 
in  respect  of  such  matters.  Under  certain  limitations  she  may 
act  as  guardian  of  the  person  of  her  children  till  they  reach  the 
age  of  discretion,  but  the  interest  of  their  property  never  vests  in 
her  without  special  appointment  by  the  ruling  authority,  in  de- 
fault of  other  relations  who  are  entitled  to  such  guardianship — 
Sitaram  v.  Amir  Begum^  1.  L.  R.,  8 AIL,  324  (1886). 

As  to  the  duties,  rights,  and  liabilities  of  Guardians,  see  Ohap. 
Ill  of  the  Guardian  and  Wards  Act  (VIII  of  1890). 

Art.  421.  The  guardianship  of  the  father  continues 
to  exist  to  its  full  extent,  over  the  person  and  property 
of  a lunatic  child,  even  after  its  attaining  the  age  of 
puberty.^  It  ceases,  however,  when  the  child  reaches 
the  age  of  puberty  and  is  in  full  possession  of  its  mental 
and  intellectual  faculties,  but  revives  as  soon  as  the  child 
subsequently  becomes  insane.  : c , 

Notes. 

Fatawa-i-Alamgiri,  Vol.  2,  p.  12. 

Zaidu-nil-Ambani,  Vol.  2,  p.  118. 

Art.  422.  A father  of  known  integrity  and 
business  capacity,  can  deal  with  the  property  of  his  minor 
or  incapable  children,  by  selling  or  otherwise  disposing 

See' Art.  558.  ^ See  Art. ,566.  ’■'>  V--*  • ' 
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of  it,  or  by  making  a suitable  use  of  it  in  trade  or 
commerce,  or  by  laying  it  out  in  merchandise  with  a 
view  to  its  increase,  and  can  also  entrust  his  powers  to 
an  agent. 

The  father  as  guardian  has  also  the  power  to  let 
out  or  hire  the  services  of  his  male  child,  and  to  lease  or 
lend  all  real  and  personal  property  including  lands, 
animals  and  every  thing  else  belonging  to  the  children 
subject  to  his  authority. 

Notes. 

Zai(lu-nii>Ambani,  Vol.  2,  p.  118. 

A sale  by  a Mussalmaii  of  his  children’s  lands,  he  having 
declined  their  guardianship,  was  held  to  be  null  and  void — Syed 
Ashruffali  v.  Mirza  Quasim^  3 Sel.  Rep.  S.  D.  A.  65  (1820). 

A deed  executed  by  the  mother  on  behalf  of  minors,  while 
the  father  was  alive  is  not  binding  on  the  minors — 1 Dec. 
N.-W.,  112  (1846). 

According  to  Mahomedan  law,  a sale  by  a guardian  of  the 
landed  property  of  an  infant,  is  not  permitted  otherwise  than  in 
case  of  urgent  necessity,  or  very  clear  advantage  to  the  infant — 
Bakshan  v.  Madai  Kooeri,  3 B.  L.  R.,  423,  per  Norman,  J.  (1869). 

The  question  of  legal  necessity  does  not  necessarily  arise  in 
cases  of  sale  under  Mahomedan  law,  though  it  properly  forms  an 
element  for  consideration  when  the  conduct  of  a guardian  is  called 
in  question.  That  law  looks  to  the  benefit  of  the  minors,  and 
permits  the  guardian  to  dispose  of  the  property,  if  it  be  for 
the  benefit  of  the  minor — Syedan  v.  Syed  Vilayet  Ali  Khan^ 
17  W.  R.,  239  (1872). 

Where  two  Mahomedan  widows  sold  a portion  of  the  real 
estate  belonging  to  the  minor  daughter  of  their  deceased  husband, 
to  satisfy  certain  decrees,  held,  that  if  the  minor  was  in  possession, 
and  was  not  a party  to,  or  properly  represented  in  the  suits  in 
which  the  creditors  obtained  decrees,  then  she  cannot  be  bound 
by  the  decrees,  nor  by  the  sale  subsequently  effected,  and  accord- 
ing to  Mahomedan  law,  she  is  entitled  to  recover  her  share  on  the 
payment  by  her  of  her  share  of  the  debts,  for  the  satisfaction  of 
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which  the  sale  was  effected — Hamir  Singh  v.  Zakia,  1.  L.  ti.,  1 
AIL,  57,  F.B.  (1875). 

Where  a Mahomedan  lady  was  in  possession  of  certain  pro- 
perty on  her  own  account  and  on  behalf  of  certain  minors,  who 
were  her  orphan  nephew  and  niece,  and  she  sold  the  same  to  satisfy 
certain  debts  and  for  other  necessary  family  purposes  and  wants 
for  the  benefit  of  the  minors,  held,  that  according  to  Mahomedan 
law  and  the  principles  of  equity,  justice  and  good  conscience,  the 
sales  were  binding  upon  the  minors— v.  Mehdi  Husain, 
I.  L.  R.,  1 AIL,  533  (1877). 

No  greater  powers  can  be  exercised  by  a de  facto  guardian 
who  has  not  legally  completed  his  right  to  manage  a minor’s  estate 
than  can  be  exercised  by  a guardian  duly  appointed  under  Act  XL 
of  1858 — Ahhassi  Begum  v.  Rajroop  Koonwar,  I.  L.  R.,  4 Cal.,  33 
(1878). 

Although,  according  to  Mahomedan  law,  an  uncle  cannot  be 
the  guardian  of  the  property  of  a minor,  yet  there  is  nothing  to 
prevent  him  from  representing  his  minor  nephew,  as  next  friend 
in  a suit,  under  the  Code  of  Civil  Procedure — Abdul  Bari  v.  Rash 
Behari  Pal,  6 C.  L.  R.,  413  (1880). 

A Mahomedan  guardian  is  at  liberty  to  sell  the  property 
of  his  ward,  where  he  has  no  other  property  and  the  sale  of  it  is 
absolutel)^  necessary  for  his  maintenance — Husein  Began  v. 
Zia-ul-nisa,  L L.  R,,  6 Bom.,  467  (1882). 

Where  the  mortgagors  of  certtiin  shares  of  a Mahomedan 
infant  were  not  the  guardians  of  the  property,  such  shares  would 
not  be  bound  by  the  mortgage  executed  by  persons  who  had  no 
power  to  bind  the  infant — Bhutnath  Dey  v.  Ahmed  Hosairi,  I.  L.  R., 
11  CaL,  417  (1885). 

According  to  Mahomedan  law,  a guardian  is  not  at  liberty  to 
sell  a minor’s  immovable  property,  the  title  to  which  property  is 
not  disputed  except  under  certain  circumstances  ; but  where  a, 
father  executed  a deed  of  sale  of  immovable  property  of  his 
minor  son  for  his  benefit  and  in  his  interest  held,  that  the  father 
was  entitled  to  execute  such  a deed—ifale  Dutt  Jha  v,  S.  Ahdoql 
Ali,  1.  L.  R.,  16  CaL,  627  ; L.  R.,  16  L A.,  96  (1888).  . j 

To  authorize  a sale  by  the  guardian  of  a Mahomedan  minor;, 
thepe'  must  be  an  absolute  necessity  for  the  sale  or  else  it: must 
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be  for  the  benefit  of  the  minor.  Mahomedan  iav\  makes  no 
provision  for  mortgages,  as  such  transactions  were,  strictly  speak- 
ing, unlawful,  as  they  involved  the  payment  of  interest  on  money 
borrowed.  As,  however,  mortgages  do  exist  among  Mahomedans, 
and  between  Mahomedans  and  other  sects,  they  must  be  governed 
by  the  same  principles  as  apply  to  sales — HuThai  v.  Hiraji^ 
L L,  R.,  20  Bom.,  116  (1895). 

The  mother  not  being  the  legal  guardian  of  her  minor  child, 
according  to  Mahomedan  law,  cannot  do  any  act  relating  to  the 
property  of  the  minor  so  as  to  bind  him  — Baba  v.  Shivappa^ 
I.  L.  R.  20  Bom  199  (J895). 

A minor  is  not  liable  for  acts  of  a person  who  has  no  authori- 
ty to  act  as  his  guardian  and  mortgage  his  p roper ty-iV^j^am- 
nddinv,  Anandi  Prasad^  I.  L.  R.,  18  All.,  373  (1896j 

The  mother  is  not  the  natural  guardian  of  her  children  ac- 
cording to  Mahomedan  law.  She  is  entitled  to  the  custody  of 
the  person  of  her  minor  children,  but  she  has  no  right  to  the 
guardianship  of  their  property  or  to  bind  their  estate  unless 
specially  authorized  by  the  Judge  to  do  ^o-—Moyna  Bihi  v.  Banku 
Behary  Biswas^  L L.  R.,  29  Oal.,  473  ; 6 C.  W.  N.,  667  ri902), 

A Mahomedan  mother  is  not  the  legal  guardian  of  the  property 
of  her  minor  children,  and  she  cannot  do  anj  act  relating  to  their 
property  so  as  to  bind  them,  and  a sale  or  mortgage  made  by  her 
cannot  as  such  bind  the  minor  children. — Pathummbi  v.  Vittil 
[hnrnacharty  I.  L.  R.,  26  Mad.,  734  (1902). 

A sale  of  property  made  by  a de  facto  Mahomedan  guardian 
of  a minor  girl,  for  the  benefit  of  such  minor  is  binding  upon 
her — Majidan  v.  Paryi  Namiriy  I.  L.  R.,  26  All.,  22  (1903). 

Any  one  having  the  care  of  the  fierson  or  property  of  a 
minor,  may  enter  into  a contract  on  his  behalf,  where  the  profit 
is  clear  and  certain  or  where  it  would  be  manifestly  for  the 
benefit  of  the  minor.  A de  facto  guardian,  such  as  the  mother, 
who  is  not  the  natural  guardian  of  a minor  can,  under  Mahomedan 
law,  alienate  his  property  for  legal  necessity  and  for  his  benefit — 
Mafuzzid  Hosain  v.  Basid  Sheikh^  4 Cal.  L.  J..  485,  per  Rampini, 
.1.(1906). 

See  Sitaram  v.  Amir  Be  gam  y 1.  L.  R.,  3 AIL,  324  (1886)  ; 
Abda/  Sarang  v.  Puttee  Bib?,  1.  L.  R.,  29  Cal..  738  (1902). 
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Where  a 
child  on 
attaining 
puberty  can 
rescind  con- 
tracts made 
on  its  behalf 
by  the 
father. 


Where 
father  being 
bad  admi- 
nistrator 
sells  his 
child’s  pro- 
perty. 


Where 
father  mis- 
applies the 
property  of 
his  minor 
child. 


Art.  423.  Where  a father  consents  to  the  sale, 
loan  or  lease  of  his  child’s  movable  or  immovable 
property,  or  to  any  purchase  made  for  the  child’s  benefit, 
and  the  child  thereby  incurs  a slight  loss,  the  transaction 
is  valid  and  cannot  be  rescinded  by  the  child  upon  at- 
taining its  majority.  Where,  however,  great  loss  is 
incurred  through  a sale,  loan  or  lease,  the  transaction  is 
null  and  void,  and  consequently  cannot  be  ratified  by  tlie 
child  upon  attaining  majority. 

The  child,  on  attaining  its  majority,  can  cancel  the 
unexpired  agreement  made  by  its  father  for  the 
hire  of  its  services  if  the  child  prefers  not  to  abide  by  it. 
If,  however,  the  unexpired  agreement  be  for  the  loan  or 
lease  of  its  property  the  child,  on  attaining  its  majority, 
cannot  cancel  such  agreement. 

Notes. 

Radd-ul-Muhtar,  Vo).  5,  pp.  493,  494,  495. 

Znidu-nil-Ainbani,  Vol.  2,  p.  119. 

Art.  424.  Where  a father  who  is  known  to  be  a bad 
administrator,  sells  as  guardian  immovable  property 
belonging  to  his  minor  or  incapable  child,  the  child 
upon  attaining  its  majority  can  cancel  such  sale,  unless 
the  price  amounts  to  double  the  value  of  the  property 
sold. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  495. 

Zai(ln-nil-Aml);mi,  Vol.  2,  p.  121. 

Art.  425.  Where  a fatlier  misapplies  the  propei  ty 
of  his  minor  children,  and  is  deemed  incapable  of  properly 
preserving  such  property,  the  judge  can  appoint  another 
guardian  who  will  be  entrusted  with  the  management  of 
the  entire  property  of  the  children. 


PATERNAL  AUTHORITY.  237 

Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  527  ; Fatawa-i-Kazi 
Khan,  Vol.  4,  p.  443. 

Zaidn-nil-Ainbani,  Vol.  2,  p.  122  ; Clave],  Vol.  1,  p.  346. 

Art.  426.  A father,  on  his  own  account,  can 
validly  buy  property  from,  or  sell  his  own  property  to,  his 
minor  or  incapable  children. 

Where  he  buys  their  property,  he  is  only  released 
from  the  payment  in  respect  of  such  purchase  by  delivery 
of  the  price  to  a guardian,  appointed  by  the  judge, 
who  will  hand  it  back  to  the  father  in  the  name  of 
the  child. 

Where  the  father  sells  property  of  his  own  to  his 
child,  the  mere  fact  of  the  sale  does  not  in  itself  con- 
stitute a legal  presumption  of  his  having  taken  possession 
on  the  child’s  behalf,  and  should  the  property  suffer  any 
loss  before  actual  delivery,  the  father  is  alone  respon- 
sible. 

Notes. 

Radd-ul-Muhtar,  Yol.  5,  pp.  493,  494. 

Zaidu-nil-Ambani,  Vol.  2,  p.  123. 

Art.  427.  A father  as  guardian,  can  pledge  his 
own  goods  in  the  interests  of  his  child  and  can  take  the 
goods  of  his  child  as  a security.  He  can  pledge  his  child’s 
goods  as  a security  for  a debt  owed  him  by  such  child, 
or  for  a debt  of  his  own. 

Where  the  goods  of  the  child,  given  as  a security  for 
the  father’s  debt,  perish,  the  latter  is  responsible  for  the 
loss  up  to  the  amount  of  his  debt  and  not  for  the  sur- 
plus when  the  value  of  the  goods  pledged  exceeds  that 
of  the  debt. 


Father  can 
buy  his 
minor 
children’.s 
property  ^ 
and  seli^his 
property  to 
them. 


Father  as 
guardian  can 
deal  with  his 
child’s  goods 
by  way  of 
loan  and 
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Father  hirri* 
self  cannot 
lend,  borrow 
or  make  a 
gift  of  minor 
child’s  pro- 
perty. 


Where 
father  can- 
not agree  t© 
the  assigsi- 
ment  of  a 
debt  of  his 
minor  child. 


Father's 
claim  to 
sums  paid 
for  articles 
during 
minority. 
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Notes. 

Fatawa-i-Kazi  Khan,  VoL  4,  p.  437  : Radd-ul- 
Muht^Fj  VoL  5,  p.  348. 

Zaidu-nil-Arabani.  VoL  2,  p.  124. 

Art.  428.  A father  can  neither  lend  the  property 
of  his  minor  child,  unless  it  be  to  a trustworthy  person, 
nor  can  he  borrow  such  property  himself,  nor  make  a 
gift  of  it  by  way  of  exchange 

Notes. 

Fatawa-i-Alamgiri,  VoL  7,  p.  104  ; Bahrr-ul- 
Rayek,  VoL  8,  p.  528. 

Zaidu-nil-Anibani,  VoL  2,  p.  126. 

Art.  429.  A father  as  guardian,  cannot  agree  to 
the  assignment  of  a debt  belonging  to  his  son,  though 
not  contracted  by  the  latter,  unless  the  solvency  of  the 
assignee  is  superior  to  that  of  the  son. 

Notes. 

Zaidii-nihAmbani,  VoL  2,  p.  127. 

See  Chapter  Vlll  of  the  Transfer  of  Property  Act  (IV  of 
1882). 

Art.  430.  A father  has  no  claim  against  his 
minor  child,  who  is  without  means,  for  the  value  of  such 
articles  as  a father  is  bound  to  provide  for  his  child. 
On  the  other  hand  the  father  can  claim  the  value 
of  articles  which  he  has  provided,  though  not  bound  to 
do  so,  provided  that  when  furnishing  such  articles  he 
stated  before  witnesses  that  it  was  his  intention  to 
recover  them,  from  the  child. 

Notes. 

Radd-ul-Muht5.r,  VoL  5,  p.  505. 

Zaidu-nil-Ambanis  VoL  2,  p.  12y. 
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Art.  431.  Where  a father,  before  his  death, 
specifies  which  is  his  son’s  property,  the  latter  upon 
reaching  his  majority  can  himself,  or  if  a minor  by  his 
guardian,  claim  such  property  if  it  exists,  or  if  not  its 
value. 

Notes. 

Zaido-nil-Ambani,  Vol.  2,  p.  130. 

Art.  482.  Where  a child  on  reaching  majority 
sues  the  father  for  recovery  of  property  which  the  latter 
states  has  perished  or  was  spent  in  maintaining  the 
child  during  its  minority,  the  father’s  sworn  declaration 
shall  be  accepted,  provided  that  the  amount  spent  on 
maintenance  was  reasonable. 

Notes. 

Zaida-nii-Amhani,  Vol.  2,  p.  131. 

Art.  433  In  order  to  maintain  himself  and  the 
mother,  wife,  and,  children  of  an  absent  child,  the  father, 
who  is  in  straitened  circumstances,  can  sell  the  movable 
property  of  such  absent  child  if  the  latter  has  attained 
his  majority.  If  the  absent  child  is  a minor  or  insane, 
the  father  can  sell  its  movable  and  immovable  property. 
This  power  does  not  extend  to  the  child’s  mother  or  any 
other  relation  or  even  to  the  judge. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  742. 

Zaidu-nil-Ambani,  Vol.  2,  p.  132  ; Olavel,  Vol.  1,  p.  311. 

Art.  434.  On  the  father’s  death  the  guardianship 
of  the  person  of  his  minor  or  incapable  children  devolves 
upon  the  paternal  grandfather,  and  then  on  the  child’s 
male  paternal  relations  as  mentioned  in  Article  35. 


Sou  iuiiy  at 
once  claim 
property 
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his  before 
father’s 
desth 
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for  property 
consumed 
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The  guardianship  of  the  property  of  his  children 
devolves: — (1)  upon  the  executor,  if  any,  appointed  by 
the  father,  even  if  such  executor  be  an  entire  stranger 
to  the  family  ; (2)  upon  the  executor,  if  any,  of  such 
executor  ; (3)  the  paternal  grandfather  ; (4)  his  exe- 
cutor, if  any.  Failing  these,  the' guardianship  devolves 
upon  the  judge  or  on  any  person  appointed  by  liim. 

Notes. 

Zaidii-nil-Ambani,  Vol.  2,  p.  133. 

Under  Mabomedaii  law,  in  default  of  paternal  relations,  who, 
by  blood,  have  authority  to  act  as  guardians  to  minors,  the  ruling 
power  is  the  guardian— 55a  v.  Nujeeha  Banoo^ 
7 SeLRep.,S.  D.  A.,  65  (1848).  ' 
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GIFTS  {BIB  A) : WILLS  {WAS  A YA) : EXECUTORS  {WASI)  : 
INHIBITION  (HAJR):  MISSING  PERSON  {MAFKOOD). 

(Arts.  435-581.) 


CHAPTER  I. 

GIFTS  INTER  VIVOS. 

(Arts.  435-464.) 


SECTION  I. REQUISITE  CONDITIONS  FOR  THE  VALIDITY 

OF  A GIFT. 

(Arts.  435-439) 

Art.  435.  A gift  is  complete  by  the  declaration  of 
gift  made  by  the  donor  and  its  acceptance  on  the  part 
of  the  donee.  The  taking  possession  of  the  property  by 
the  donee  is  equivalent  to  its  acceptance. 

Notes. 

Kauz-uz-Dakaiq,  p.  302  ; Fatawa-i-Alamgiri,  Vol. 
5,  pp.  228,  230. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  I,  p.  482  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  229. 

Gift  (hiha),  in  its  literal  sense,  signifies  the  donation  of  a 
thing  from  which  the  donee  may  derive  a benefit  ; in  the  language 
of  the  law,  it  means  a transfer  of  property,  made  immediately, 
and  without  any  exchange. — Hamilton’s  Hedayah,  Vol.  3,  Bk.  30, 
p.  482. 

AR,  IML 


What  com- 
pletes a gift 
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Section  122  of  tbe  Transfer  of  Property  Act  (lY  of  1882) 
defines  gift  as  follows  : — Gift  is  the  transfer  of  certain  existing 
movable  and  immovable  property  made  voluntarily  and  without 
consideration,  by  one  person,  called  tbe  donor,  to  another,  called 
tbe  donee,  and  accepted  by  or  on  behalf  of  the  donee.  Such 
acceptance  must  be  made  during  the  lifetime  of  the  donor  and 
while  he  is  still  capable  of  giving.  If  the  donee  dies  before 
acceptance,  the  gift  is  void. 

See  Chapter  Yll  of  the  Transfer  of  Property  Act  (lY  of 
1882). 

A deed  of  gift  by  a Mahomedan  lady  in  favour  of  a minor 
who  had  been  adopted  as  a son  into  her  family  was  sufficient  to  give 
legal  validity  to  the  gift  notwithstanding  that  the  father  of  the 
child  was  alive  at  the  time — Banoo  Beehee  v.  Chand  Beebee.^  2 Sel. 
Rep.  S.  D.  A.,  230  (1816). 

Where  a certain  deed  was  not  in  the  form  of  a Mbanamah 
but  the  donor  had  given  the  property  in  question  to  the  donee, 
held,  the  gift  was  good  and  valid  according  to  Mahomedan  law— 
Moohummud  Umeer  Khan  v.  Jumadar  Bucha  Bhaee,  2 Borr. 
Bom.  S.  A.,  200  (1822).  See  2 Borr.  665,  Bom.  S.  A.  (1823). 

The  legal  objection  of  indefiniteness  raised  against  a deed 
of  gift  made  according  to  Mahomedan  law,  under  which  the 
donees  have  been  in  joint  possession  for  a period  of  upwards  of 
twelve  years  is  not  maintainable — Syud  Shah  Basil  All  v.  Syud 
Shah  Imamooddeen,  3 Sel.  Rep.,  S.D.A.,  234  (1822). 

A gift  of  property  in  possession  of  a Mahomedan  husband 
in  favour  of  his  wife  is  valid — Oojudhea  Beebee  v.  Mohun  Beebee^ 
6 Sel.  Rep.,  S.  D.  A.,  34  (1835). 

A prior  deed  of  dower,  which  settled  only  a fixed  sum  upon 
the  wife,  would  not,  according  to  Mahomedan  law,  debar  the 
husband  from  making  a gift  of  his  real  property  in  favour  of 
others — Sujfuronisa  v.  Ayesha^  6 Sel.  Rep.,  S.  D.  A,  215  (1837). 

Where  a Mahomedan  by  a deed  of  gift  declared  that  he  had 
adopted  a son  who  was  to  succeed  to  his  property  and  title,  held, 
that  the  deed  of  gift  was  not  accompanied  by  delivery  of  posses- 
sion and  seizin  by  the  donee  and  the  gift  was  consequently 
inoperative  according  to  Mahomedan  law — Jeswunt  Sing^Jee 
V.  Jet  Sing-Jee,  3 M.  I.  A.,  245  (1844). 
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Where  a Mahomedan  executed  a hiha  ia  favour  of  his  wife 
containing  various  conditions  limiting  her  power  over  the  property 
given,  held,  that  the  conditions  rendered  the  gift  void — Chand 
Khan  v.  Beluk  Khuna  Blhi^  Dec.  S.  D.  A.,  105  (1850). 

A gift  by  a Mahomedan  lady  in  favour  of  her  children 
without  the  consent  of  anj  one  of  them  is  valid — M.  Zuheerul  Iluq 
v.  Buholun  1 W.  R.,  79  (1864). 

A gift  under  Mahomedan  law  cannot  depend  upon  a contin- 
gency or  be  postponed  ; seizin  must  be  immediate — Roshun 
Jahan  v.  Enaet  Hossein,  5 W.  R.,  4 (1866). 

Under  Mahomedan  law  a widow  may  give  away  her  property 
by  way  of  gift  to  whomsoever  she  pleases,  but  if  she  delays  the  gift 
till  upon  her  death-bed,  such  gift  would  operate  to  a limited 
extent  only — Luteefoonisa  v.  S^ed  Rajaoor  Rahman^  8 W.  R.,  84 
(1867). 

Where  a deed  of  gift  intimated  that  the  donee  had  been  a 
kind  and  attentive  son  and  had  enabled  his  father  to  redeem 
certain  property,  held,  that  such  reference  did  not  constitute 
^ hiba-hil~ewaz^  according  to  Mahomedan  \2iYi  — Ussud  All  Khan 
v.  Olfut  Beehee,  3 Agra  H.  0.  R.,  237  (1868). 

Where  Section  24  of  Act  VI  of  1871  provides  that  where 
in  any  Suit  or  proceeding  there  arises  any  question  regarding 
succession,  inheritance,  marriage  or  caste,  or  any  religious 
usage  or  institution,  the  Mahomedan  law  shall  form  the  rule  of 
decision,”  it  means  that  such  law  shall,  in  the  cases  mentioned, 
be  strictly  and  exclusively  applied,  but  in  regard  to  all  other 
cases,  such  as  gifts,  Mahomedans  shall  not  be  deprived  of  their  own 
law,  but  such  law  shall  be  applied  rather  in  the  spirit  than  in  the 
letter,  according  to  “Justice,  equity  and  good  consience” — Shum- 
shool-nissa  v.  Zohra,  6 N.  W.,  P.  H.  C.  R.,  2,  per  Stuart,  C.  J. 
(1873). 

Where  a Mahomedan  lady  made  a gift  of  certain  property 
of  which  she  was  not  in  actual  possession,  held,  that  though 
she  could  sell  the  property  she  could  not  make  a valid  gift  of 
it  according  to  Mahomedan  law — Mohiniuldin  v.  Manchershah, 
1.  L.  R.,  6 Bom.,  650  (1882). 

According  to  Mahomedan  law,  a declaration  made  by  a 
person  in  an  instrument  of  gift  making  the  grantee  owner  of  ihe 
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grantor’s  share  in  her  husband’s  properly  cannot  create  a pro- 
prietary right  in  the  said  share  after  the  grantor’s  diQViih.—- Kuvarhai 
V.  Mir  Alam  Khan^  I.  L.  K;.  7 Bom.,  170  (1883). 

Where  a deed  of  gift  stated  that  the  donor’s  father  always 
protected  her  and  that  she  gave  him  a certain  property  in  full 
confidence  that  he  would  continue  to  , do  so,  held,  that  the  instru- 
ment, if  not  a simple  gift,  was  at  any  rate  ‘‘  a gift  on  stipulation,” 
which  equally  required  that  seizin  should  be  given  to  the  donee 
under  Mahomedan  law — Mogulslia  v.  Mohamad^  I.  L.  R.,  11  Bom., 
517  (1887). 

In  a gift  seizin  is  necessary  and  absolutely  indispensable  to 
the  establishment  of  proprietary  right  under  Mahomedan  Law— 
Meherali  v.  I'ajudm,  I.  L,  E.,  13  Bom.,  156,  Sargent,  0.  J. 
(1888). 

The  rule  of  Mahomedan  law  in  regard  to  Jiiba  is  that  the  gift 
must  not  be  implied.  It  must  be  express  and  unequivocal,  and 
the  intention  of  the  donor  must  be  demonstrated  by  his  entire 
relinquishment  of  the  thing  given,  and  the  gift  is  null  and  void 
where  he  continues  to  exercise  any  act  of  ownership  over  it — Bam 
Saih  V.  Mahomed^  I.  L.  E.,  19  Mad.  343  (1896). 

Where  a testator  before  his  death  handed  over  to  his  widow 
certain  deposit  notes  of  the  Bank  of  Bengal,  held,  that  it  was  quite 
clear  that  the  effect  of  handing  the  notes  was  not  to  transfer  the 
debts  or  to  give  the  widow  the  dominion  over  them  or  to  enable 
her  to  recover  the  money  secured  by  the  notes,  though  such  act 
was  evidence  of  an  intention  to  make  a transfer  of  the  same.  In 
the  circumstance  the  gift  was  incomplete  and  no  legal  effect 
could  be  given  to  it — Aga  Mahomed  Jaffer  Bindanim  y.  Koohom 
Beehee,  I.  L.  R.,  25  Cal.,  9 P.  C.  (1897). 

See  Musnad  Ali  v.  Khurseed  Banoo,  Sel.  Rep.,  S.  D.  A.,  69 
(1801)  ; SheJch  Hume ed-ood'- Been  v.  Nuzur-ood-Deen^  2 Borr.  Bom. 
S.  D.  A.,  704  (1824);  Futteli  Ali  v.  Janwa^  6 Sel.  Rep.,  S.  D.  A,, 
216  (1837)  ; Jeetoo  v.  Buddun,  6 Sel.  Rep.,  S.  D.  A.,  231  (1837)  ; 
AJandoo  Bibee  Y.  Jahandar  Khan,  1 Agrsi  C.  R.,  350  (1868); 
Koor  Kadar  Khany,  Hurdyal,  1 Agra  H.  C.  R.,  67  (1868);  Gulam 
Hussain  v.  Aji  Ajam,  4 Mad.  H.  0.  R.,  44  (1868);  Furzand  Ali  v. 
Jafur  Bibee,  I.  L.  R.,  3 All.,  266  (1880)  { Gidam  Jafar  v.  Masludin, 
I.  L.  R.,  5 Bom.,  238  (1880)  ; Sideman  Kadr  v.  Bar  ah  Ali  Khan, 
I.  T . R.,  8 Cal.,  1,  P.  C.  ; L.  R.,  8 I.  A.,  117  (1881). 
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Art.  436.  For  the  validity  of  a gift  the  donor  Quaiifica- 

must  be  of  sound  mind  and  owner  of  the  property  which  sary^n^thT 
is  given.  donor. 


Notes. 

Durrul-Mukhtar,  Yol.  3,  p.  102  ; Fatawa-i-Alain- 
giri,  Yol.  6,  p.  230. 

Baillie,  Bk.  8,  Chap.  1,  pp.  508,  509  ; Zaidu-nil-Ambani, 
Vol.  2,  p.  232. 

According  to  Mahomedan  law  a gift  on  a death-bed  is  viewed 
in  the  light  of  a legacy,  and  therefore  no  person  can  make  a gift 
of  any  part  of  his  property  on  his  death-bed  to  one  of  his  heirs, 
it  not  being  lawful  for  one  heir  to  take  a legacy  without  the  consent 
of  the  rest — AsJiadoola  v.  Shaeha  Jhasors,  2 Ha}^  345  (1863). 

A deed  of  gift,  such  as  a tumleeknamah,  executed  by  a 
Mahomedan  lady,  at  a time  when  she  was  suffering  from  her  last 
and  fatal  illness,  cannot  operate  save  as  a will.  Further  if  a will 
or  death-bed  gift  be  made  in  favour  of  one  who  is  an  heir  of  the 
deceased,  the  will  or  gift  so  far  as  it  relates  to  that  heir,  will  be 
inoperative  without  the  consent  of  the  other  heirs — AsJiriiffunnissa 
V.  Azeemun^  1 W.  R.,  17  (1864). 

Where  a Mahomedan  executed  a deed  of  gift  when  he  was 
labouring  under  a sickness  from  which  he  never  recovered,  and 
which  proved  fatal  to  him,  such  gift  took  effect  only  to  the  extent 
of  a third  of  his  property — Kureemun  v.  Mullick  Enaet  Hossein,  W. 
R.,  Sup.  Vpl,  221  (1864);  Molh  Enaet  HosseinY,  Kiireemoonissa, 
3 W.  R.  40  (1865). 

The  term  marz-ul-maut  is  applied  under  Mahomedan  law  not 
only  to  diseases  which  actually  cause  death,  but  to  diseases  from 
which  it  is  probable  that  death  will  ensue,  so  as  to  engender  in  the 
person  afflicted  with  the  disease  an  apprehension  of  death  in  order 
to  guard  against  acts  done  by  a person  afflicted  with  a disease 
which  may  disturb  his  calm . judgment,  that  law  has  provided  that 
the  person  afflicted  with  the  disease  shall  be  deemed  incompetent 
to  make  a gift  of  his  property  until  after  the  expiration  of  a year 
from  the  date  on  which  he  was  attacked  with  the  disease — Labm 
Beehee  v.  Bihhiui  Beebee^  6 N.  W.  P.,  H.  0.  R.,  159  (1874). 
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The  provisions  of  Mahomedan  law  applicable  to  gifts  made  by 
persons  labouring  under  a fatal  disease  do  not  apply  to  a so-called 
gift  made  in  lieu  of  a dower-debt,  which  is  really  in  the  nature  of 
a sale — Ghulam  Mustafa  v.  Hurmat^  I.  L.  E.,  2 AIL,  854  (1880). 

Where  a Maho.medan  suffered  from  a certain  sickness  for  more 
than  a year  and  while  in  full  possessiorr  of  his  senses  and  without 
any  immediate  apprehension  of  death,  made  a gift,  held,  that 
according  to  Mahomedan  law  such  gift  was  YiiMdi— Muhammad 
Gulshere  Khan  v.  Mariam  Begarn^  I.  L.  R.,  3 AIL,  731  (1881). 

Under  Mahomedan  law,  the  acts  of  disposition  by  a person 
suffering  from  an  illness  which  induces  the  apprehension  of  death,^ 
and  which  eventully  causes  death,  have  only  a qualified  effect  given 
to  them — Wazir  Jan  v.  Altaf  Ali,  I.  L.  R.,  9 AIL,  357  (1887). 

A death-bed  gift  is  not  valid  unless  the  heirs  give  their  assent 
and  possession  is  taken — Sharifa  Bibi  v.  Gulam  Mahomed,  1.  L. 
R.,  16  Mad.,  43,  per  Wilkinson,  J.  (1892). 

A careful  study  of  the  principles  enunciated  in  the  most  auiho' 
ritative  Hanifa  works  would  show  that  in  determining  whether  the 
donation  of  a person  suffering  from  a mortal  illness  comes  within 
the  doctrine  applicable  to  marz-id-maut  gifts,  several  questions 
have  to  be  considered,  viz. — (1)  Was  the  donor  suffering  at  the  time 
of  the  gift  from  a disease,  which  was  the  irnmediate  cause  of  his 
death  ? (2)  Was  the  disease  of  such  a nature  or  character  as  to 

induce  in  the  suffering  person  the  belief  that  death  would  be 
caused  thereby,  or  to  engender  in  him  the  apprehension  of  death  ? 
(3)  Was  the  illness  such  as  to  incapacitate  him  from  the  pursuit  of 
his  ordinary  avocations  or  standing  up  for  prayers,  a circumstance 
which  might  create  on  the  mind  of  the  sufferer  an  apprehension  of 
death  ? (4)  Had  the  illness  continued  for  such  length  of  time 

as  to  remove  or  lessen  the  apprehension  of  immediate  fatality,  or 
to  accustom  the  sufferer  to  the  malady  ? The  limit  of  one  year 
mentioned  in  the  law  books  does  not  lay  down  any  hard-and-fast 
rule  regarding  the  character  of  the  illness  ; it  only  indicates  that 
a continuance  of  the  malady  for  that  length  of  time  may  be 
regarded  as  taking  it  out  of  the  category  of  a mortal  illness — 
Hassarat  Bibi  v.  Golam  Jaffar,  3 C.  W.  N.,  57  (1898). 

According  to  Mahomedan  law  a death-illness  (inarz-id-maut) 
is  one  which  it  is  highly  probable  will  end  fatally  whether  the  sick 
person  has  taken  to  his  bed  or  not,  or  whether  in  the  case  of  a man. 
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it  disables  him  from  rising  up  for  necessary  avocations  out  of  the 
house  or  not,  or  whether  in  the  case  of  a woman  it  does  or  does 
not  disable  her  from  necessary  avocations  within  doors.  (Such 
illness  is  to  be  considered  death-illness  when  a man  cannot  pray 
standing.  But  where  the  malady  is  of  long  standing,  and 
there  is  no  immediate  apprehension  of  death,  the  illness  is 
not  a death-illness,  so  that  a gift  made  by  a sick  person  in  such 
circumstances,  if  he  is  in  the  full  possession  of  his  senses,  is 
not  invalid  ; and  where  the  malady  had  lasted  a year,  it 
should  be  considered  of  long  continuance — Fatima  Bihee  v. 

Ahmad  Baksh,  I.  L.  E.,  31  Cal.,  319,  per  Eampini,  J.  (1903). 

' Art.  437.  The  ownership  of  the  property  is  only  How  owner- 
transferred  to  the  donee  by  actual  and  complete  delivery  transferred, 
of  possession. 

If  the  property  is  already  in  possession  of  the  donee 
and  he  has  accepted  the  gift,  ownership  is  transferred 
to  him  by  the  mere  transaction  and  a fresh  delivery  is 
not  necessary. 

Notes. 

Bahrr-ul-Rayek,  Vol.  7,  p.  311  ; Kauz-uz-Dakaiq, 
p.  303  ; Fatawa-i-Alamgiri,  Vol.  5,  p.  230. 

Zaidu-nil-Ambani,  Vol.  2,  p.  233. 

In  a hiha-bil-ewaz  or  gift  for  consideration,  seizin  of  the 
donee  is  not  necessary  according  to  Mahomedan  law — Meer  Niijeeh- 
xdlah  V.  Kuseema^  1 Sel.  Rep.,  S.  D.  A.,  13  (1795). 

According  to  Mahomedan  law  a real  transfer  of  property  by  a 
Mahomedan  in  his  life-time,  reserving  not  the  dominion  over  the 
corpus  of  the  property,  nor  any  share  of  dominion  over  the  corpus, 
but  simply  stipulating  for  and  obtaining  a right  to  the  recurring 
produce  during  his  life-time,  is  a complete  and  valid  gift — Umjad 
Ally  Khan  v.  Mohumdee  Begum^  11  M.  I.  A.,  517  ; 10  W.  R.,  25, 

P.  C.  (1867). 

According  to  Mahomedan  law  in  order  to  make  a gift  valid, 
seizin  is  absolutely  necessary —A v.  Ameeroonissa^  9 W. 

R.,  257  (1868)  ; Bunnoo  v.  Hedayut^  6 Sel.  Rep.,  S.  D.  A.,  17 
(1835)  ; JSeermulee  Behee  v.  Assudonissa  Behee^  6 Sel.  Rep., 
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8.  D.  A.,  359  (1840)  ; Ohedur  Beza  v.  Mahomed  Muneer^  16 
W.  R.,  88  (1871)  ; Shahjan  Bibee  v.  Shib  Chunder  ^haha,  22 
W.  R.,  314  (1874). 

Accordiug  to  Mahomedan  law  the  word  tamlik  means  assign- 
ment of  ownership.  Tamliknamah  is  said  to  be  applicable  alike  to 
a deed  of  sale  or  gift,  and  gifts  are  said  to  be  of  two  kinds,  tamlik 
and  iskat,  the  last  properly  applicable  only  to  mere  rights,  and 
gifts  by  tamlik  is  restricted  by  the  definition  to  ayn  or  specific 
things.  The  term  tamlik^  therefore,  applies  to  those  gifts  in  which 
an  assignment  of  ownership  over  corporal  property  is  possible, 
and  that  is  only  a term  for  a kind  of  gift  on  which  the  law 
applicable  to  gift  is  binding — S,  Kasum  v.  Shaista  Bibi,  7 N.-W.  P., 

H.  0.  R.,  313  (1875). 

Where  the  subject-matter  of  the  gift  was  not  transferred  to  the 
donee  during  the  life-time  of  the  donor,  who  made  the  gift  during 
his  death-illness  (marz-ul~maut),  held,  that  the  possession  of  the 
donee,  who  was  manager  of  the  donor,  was  not  such  possession  as 
would  render  the  gift  valid  according  to  Mahomedan  law — Valayet 
Hossein  v.  Maniran^  5.  C.  L.  R.,  91  (1879). 

By  Mahomedan  law,  a gift  cannot  be  valid  unless  it  is 
accompanied  by  possession,  and  it  cannot  be  made  to  take  effect  at 
any  future  definite  period — -Yusuf  Ali  v.  Collector  of  Tippera^ 

I.  L.  R.,  9 Cal.,  im,per  Garth,  C.  J.  (1882). 

In  dealing  with  questions  of  Mahomedan  law  of  gift,  it  should 
not  be  forgotten  that  works  of  very  ancient  authority  were 
promulgated  many  centuries  ago  in  Bagdad,  and  other  Maho- 
medan countries,  under  a very  different  state  of  laws  and  society 
from  that  which  now  prevailed  in  India  ; and  that  although  the 
British  Courts  did  their  best  here  in  suits  between  Mahomedans 
to  follow  the  rules  of  Mahomedan  law,  it  was  often  difficult  to 
discover  what  those  rules  really  were,  and  still  more  difficult  to 
reconcile  the  differences  which  so  constantly  arose  between  the 
expounders  of  Mahomedan  law,  ordinarily  current  in  India, 
namely,  Abu  Hanifa  and  his  two  disciples. 

The  rule  of  Mahomedan  law,  that  no  gift  could  be  valid  unless 
the  subject  of  it  was  in  the  possession  of  the  donor  at  the  time 
when  the  gift  was  made,  though  undoubtedly  laid  down  in  several 
works  of  more  or  less  authority,  must,  so  far  as  it  related  to  land. 
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have  relation  to  cases  where  the  donor  professed  to  give  away  the 
possessory  interest  in  the  land  itself  and  not  merely  a reversionary 
right  in  it.  Of  course  the  actual  seizin  or  possession  could  not 
be  transferred-  except  by  him  who  had  it  for  the  time  being. 
What  was  usually  called  possession  in  this  country,  was  not  actual 
or  kJias  possession^  but  the  receipt  of  the  rent  and  profits.  Lands, 
therefore,  let  out  on  lease,  could  be  made  the  subject  of  a gift 
under  Mahomedan  law.. 

The  rule  of  Mahomedan  law,  that  a gift  of  an  undivided  share 
in  property  was  invalid,  on  the  ground  of  MusJia  or  confusion 
on  the  part  of  the  donor,  and  that  a gift  of  property  to  two  donees, 
without  first  dividing  their  shares,  applied  only  to  such  properties 
which  were  capable  of  division  or  partition — Mullick  Ahdool 
Guffoor  V.  Muleka^  1.  L.  R.,  10  Cal.,  1112,  per  Garth,  C.  J.  (1884). 

According  to  Mahomedan  law  of  gift,  a request  to  attorn 
to  the  donee  is  sufficient  delivery  and  possession  of  the  property — 
Sliaik  IhhramY.  Shaik  Suleman^  I.  L.  R.,  9 Bom.,  146  (1884). 

The  principles  of  Mahomedan  law  prohibit  indefinite  gifts 
and  gifts  in  futuro  exclude  the  validity  of  such  to  take  effect 
at  an  indefinite  future  time — Chekkonekutti  v.  Ahmed^  I.  L.  R., 
10.  Mad.,  196  (1886). 

Where  possession  is  transferred  by  a donor  to  a donee  in 
pursuance  of  a deed  of  gift  previously  executed,  the  provisions 
of  Mahomedan  law  are  satisfied. — Amcari  Begam  v.  Nizam- 
uddin,  I.  L.  R.,  21  All,  165  (1898). 

Mahomedan  law  requires  that-  the  donor  should  be  in  actual 
or  at  least  constructive  possession  and  that  he  should  give  actual  or 
at  least  constructive  possession  to  the  donee. — Ismal  v.  Ramji, 
1.  L.  R.,  23  Bom.,  682  (1899). 

Where  a Mahomedan  did  not  execute  any  formal  transfer  of 
a certain  property  to  his  wife  but  merely  presented  a petition  to 
the  Revenue  Court,  in  which  he  stated  he  had  transferred  his 
rights  and  interests  to  his  wife,  held,  that  it  was  not  a valid  gift 
according  to  Mahomedan  law — Mumtaz-im-jussa  v.  Tofail  Ahmad^ 
L.  R.,  of  28  All.,  264  (1905). 

A Mahomedan  holder  of  property  may  in  his  life-time  give 
away  the  whole  or  part  of  his  property  if  he  complies  with 
certain  forms  ; but  it  is  incumbent  upon  those  who  seek  to  set 
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Persons  to 
whom  a gift 
may  be 
made. 


Of  what  a 
gift  may 
consist. 


up  such  a transaction  to  show  very  clearly  that  those  forms  have 
been  complied  with.  It  may  be  by  deed  of  gift  simply,  or  by 
deed  of  gift  coupled  with  consideration.  If  the  former,  unless 
accompanied  by  delivery  of  the  thing  given,  so  far  as  it  is  capable 
of  delivery,  it  is  invalid.  If  the  latter  (in  which  case  delivery 
of  possession  is  not  necessary)  actual  payment  of  the  considera- 
tion must  be  proved  and  the  bond  fide  intention  of  the  donor  to 
divest  himself  in  prcesenti  of  the  property,  and  to  confer  upon 
the  donee  must  also  be  proved — Chaudhuri  MeJidi  Hasan  v. 
Muhammad  Hasan^  10  W.  N.,  706,  P.  0.  (1906), 

See  Section  129  of  the  Transfer  of  Property  Act  (IV  of  1882). 

Art.  438.  Any  owner,  capable  of  disposing  of  his 
property,  can  give  the  whole  or  part  of  it  to  an  ascendant, 
a descendant,  a collateral  relation,  or  a stranger  even  of 
a different  religion,  provided  always  that  the  conditions 
requisite  for  the  validity  of  a gift  are  fulfilled. 

Notes. 

Kurat-ul-Ayoon,  Yol.  2,  pp.  307,  308. 

Zaidu-nil-Ainbani,  Yol.  2,  p.  236. 

Art.  439.  A gift  may  consist  of  the  usufruct  of 
property  in  favour  of  the  donee,  during  his  lifetime  with 
the  condition  that  the  property  is  returned  to  the  donor 
or  to  his  heirs,  should  the  donee  die  first. 

A donatio  mortis  causa  is  void  and  of  no  effect. 
Things  thus  given  become  the  property  of  the  donor  s 
heirs,  but  can  be  left  with  the  donee  by  way  of  loan. 

Notes. 

Jawahir-i“Nayera,  Yol.  2,  ^p.  14  ; Fatawa-i-Alam- 
giri,  Yol.  5,  p.  228  ; Fatawa-i-Kazi  Khan,  Yol.  4,  p.  297. 

Zaidu-nil-Ambain,  Vol.  2,  p.  237. 

Where  the  quantity  of  the  consideration  in  a gift  is  undefined 
and  unknown,  the  deed  is  inoperative  according  to  Mahomedan 
\^svl—Ainian  Bibi  v.  Ibrahim,  5 Sel.  Rep.,  355  (1833). 
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Where  a gift  of  the  whole  property  is  made  in  favour  of  only 
one  donee,  according  to  Mahomedan  law,  specification  of  the  pro- 
perty is  not  requisite — Saheehun  v.  KJioda  Buxsh^  6 Sel.  Rep., 
S.  D.  A.,  51  (1835). 

It  is  quite  clear  that  under  Mahomedan  law,  a donatio  mortis 
causa  is  not  effectual  as  a gift,  but  only  as  a will  and  that  to  render 
a gift  valid  it  must  be  accompanied  by  delivery  of  possession — 
Meer  Asliruff  Ally  v.  Nusehun  Bebee,  2 Hay,  163  (1863). 

According  to  Mahomedan  law  a gift  of  property  which  is  not 
to  take  effect  till  the  death  of  the  donor  is  null  and  void.  The 
courts  in  this  country  have  invariably  applied  in  practice  the 
Mahomedan  law  to  a variety  of  cases  other  than  those  coming 
under  the  denomination  of  inheritance,  marriage  and  caste  and 
whenever  they  administered  Mahomedan  law  to  Mahomedans, 
they  administered  justice  according  to  equity  and  good  conscience 
— ZoJiorooddeen  v.  Baharoolla,  W.  R.,  Sup.  Vol.,  185  (1864). 

Under  Mahomedan  law  a gift  made  in  contem.plation  of  death 
though  not  operative  as  a gift  operates  as  a legacy  — Beehee  v. 
AslirufAli,  1,  W.  R.,  152  (1864). 

Where  a deed  of  gift  expresses  in  plain  language  the  specific 
shares  of  the  property  and  that  the  gift  was  made  in  lieu  of  the 
whole  dower,  there  can  be  no  room  for  doubt  as  to  the  meanino' 
and  intention  of  the  contracting  parties  in  regard  to  the  particular 
subjects  either  of  the  gift  or  of  the  consideration — Saliiba  Begum  v. 
Atchamma,  4 Mad.  H.  0.  R.,  115  (1868). 

Where  the  interest  of  each  of  the  donees  is  not  defined  by  an 
instrument,  the  gift  is  bad  according  to  Mahomedan  law — Say  ad 
Valimia  v.  Gulain  Kadi\  6 Bom.  H.  0.  R.,  25,  per  Couch,  C.  J. 
(1869). 

Where  a Mahomedan  made  a gift  of  certain  villages  in  favour 
of  his  sister-in-law  and  declared  that  she  might  manage  the  said 
villages  for  herself  and  apply  their  income  to  meet  her  necessary 
expenses  and  pay  the  Government  revenue,  held,  that  the  gift  was 
a liiba-bil-ewaz  or  gift  for  a consideration,  and  the  villages  belonged 
to  her  absolutely — M.  Faiz  Ahmed  Khan  v.  Ghulam  Ahmad  Khaiiy 
1.  L.  R.,  3 All.,  490  ; L.  R.,  3 I.  A.,  25  (1881). 

Where  a Mahomedan  made  a gift  of  a house  to  a certain 
person  for  the  purpose  of  residence,  held,  that  the  meaning  of  such 
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Gift  of  undi- 
vided share 
in  property 
{Mushd). 


a conveyance  being  perfectly  clear  the  donee  took  the  property 
absolutely.  Where  the  Sunni  law  is  distinct  and  the  Shia  law  is 
silent  on  a subject ; the  intention  in  the  latter  system  is  to  adopt 
the  Sunni  rule  to  Shias — Nasir  Husain  v.  Sughra  Begam,  I.  L. 
R,  5 All.,  505,  per  Stuart,  0.  J.  (1883). 

Where  there  was  a gift  in  efiPect  of  a portion  of  the  future 
revenues  of  certain  villages  to  the  extent  of  Rs.  4,000  per  annum^ 
it  was  held  to  be  invalid  according  to  Mahoinedan  law.  A gift 
cannot  be  made  of  any  thing  to  be  produced  in  future  although  the 
means  of  its  production  may  be  in  the  possession  of  the  donor. 
The  subject  of  the  gift  must  be  actually  in  existence  at  the  time 
of  the  donation — Amtul  Nissa  v.  Mir  Nurudin,  1.  L.  R.,  22 
Bom.,  489,  Farran,  0.  J.  (1896). 

SECTION  II.  PROPERTY  THAT  MAY  BE  LAWFULLY  GIVEN. 

(Arts.  440—446.) 

Art.  440.  The  gift  of  an  undivided  share  in  any 
property,  not  by  its  nature  divisible,  transfers  the 
ownership  by.  delivery  of  possession  provided  the  un- 
divided share  is  known  and  specified  [Musha). 

Property  is  held  to  be  indivisible  when  it  admits  of 
no  division  or  when  division  would  render  it  altogether 
unfit  for  use,  or  unfit  for  the  use  for  which  it  was 
destined  before  division. 

Notes. 

Koodoori,  p.  136  ; Fatawa-i-Alamgiri,  Vol.  5,  p.  229; 
Kurat-ul-Ayoon,  Vol.  2,  p.  323. 

Baillie,  Bk.  8,  Chap.  1,  p.  508  ; Hamilton’s  Hedayah,  Vol. 
3,  Bk.  30,  Chap.  1,  p.  483  ; Zaidu-nil-Ambani,  Vol.  2,  p.  239. 

It  is  a well  known  maxim  of  Mahoinedan  law,  that  to  render 
a gift  valid  it  is  necessary  that  the  subject  of  it  be  defined,  and 
distinct  and  separated  from  all  other  property  not  intended  to  be 
conveyed  or  which  cannot  lawfully  be  conveyed  by  gift — Meer 
Ubdool  Kureem  v.  FukliroonisaBegum^  3 Sel. Rep., S.D.A.  60(1820). 

By  Mahomedan  law  a gift  is  vitiated  by  confusion — Majidah  v. 
Muhammad  Ali,  5 Sel.  Rep.,  S.D.A.,  162  (1831). 
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According  to  the  Shia  School  of  Mahomedan  law,  the  gift  of 
undivided  property  is  valid — Kasim  Ali  v.  Muhammad  Hosen^  5 Sel. 
Rep.,  S.  D,  A.,  253  (1832). 

Mahomedan  law  recognizes  distinction  between  gift  for  a 
consideration,  and  gift  on  condition  of  a return.  One  is,  and  the 
other  is  not,  vitiated  by  confusion  and  non-possession — Imdad  Ali 
V.  Kadir  Baksh,  5 Sel.  Rep.,  S.  D.  A.,  345  (1833). 

One  of  two  sharers  can,  under  Mahomedan  law,  give  over  his 
share  to  the  other  even  before  partition — Ameena  Bibee  v.  Zeifa 
Bibee,  3 W.  R.,  37  (1865). 

Where  a deed  of  gift  executed  by  a Mahomedan  purported  to 
give  to  one  of  his  sons  one-third  of  his  property,  and  which  was 
without  consideration  and  unaccompanied  by  delivery  of  possession 
and  intended  to  operate  after  the  donor’s  death,  held,  that  it  was 
invalid  according  to  Mahomedan  law — Khujooroonissa  v.  Boushun 
Jehan^  L.  R.,  3 I.  A.,  291  (1876). 

A defined  share  in  a landed  estate  is  a separate  property  to 
the  gift  of  which  the  objection,  under  Mahomedan  law,  regarding 
gift  of  joint  and  undivided  property,  does  not  apply — Jiwan  Bakhsh 
V.  Imtiaz  Begam.  I.  L.  R.,  2 All.,  93  (1878). 

A gift  of  part  of  a thing  which  is  capable  of  division  is  not 
valid  unless  the  said  part  be  divided  off  and  separated  from  the 
property  of  the  donor,  but  a gift  of  part  of  an  indivisible  thing  is 
valid  according  to  Mahomedan  law — Kasim  Husain  v.  Sharif-un- 
nism,  I.  L.  R.,  5 AIL,  285  (1883). 

Where  the  object  of  the  gift  is  an  undivided  moiety  of  a house, 
which  had  not  been  partitioned  and  the  donee  is  not  a co-sharer 
but  a third  person,  such  gift  is  invalid  under  Mahomedan  law — 
Emnabai  v.  Hajirabai,  I.  L.  R.,  13  Bom.,  352  (1888). 

According  to  Mahomedan  law,  where  there  are  three  sharers 
of  a certain  property,  one  may  give  his  share  to  either  of  the  other 
two  before  division. 

Where  a gift  authorizes  the  donee  to  take  possession  of  the 
property,  and  the  donee  subsequently  takes  possession  of  it,  the 
gift  is  valid,  although  the  donor  was  not  in  possession  at  the  time 
when  the  gift  was  made — Mahomed  Buksh  Khan  v.  Hosseini  Bibi, 
L.  R.,  15  I.  A.,  81  ; L L.  R.,  13  Cal.,  684  (1888). 
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The  doctrine  relating  to  the  invalidity  of  gift  of  MusJia 
under  Mahomedan  law  is  wholly  unadopted  to  a progressive 
state  of  society,  and  ought  to  be  confined  within  the  strictest 
rules  ; but  possession  taken  under  an  invalid  gift  of  Musha  transfers 
the  property  according  to  the  doctrines  of  both  the  Sunni  and  Shia 
Schools — M.  Mumtaz  Ahmad  v.  Zuhaida  Jan^  I.  L.  R.,  LI  AIL, 
460,  P.  0.(1889). 

The  validity  of  a gift  was  not  a question  regarding  succes- 
sion, inheritance,  marriage  or  caste,  or  any  religious  usage  or 
institution,  and  therefore  the  rules  of  Mahomedan  law  with 
regard  to  gifts  are  not  necessarily  the  rules  by  which  the  Madras 
Courts  should  decide  such  a question. 

The. rule  of  Mahomedan  law  with  regard  to  Musha  is  that  a 
gift  of  an  undivided  share  in  a subject  capable  of  division  is  not 
good  because  it  would  lead  to  confusion — Alabi  Koya  v.  Mussa 
Koija,  I.  L.  R.,  24  Mad.,  513  (1901). 


How  owner- 
ship is  trans- 
ferred in  a 
gift  of  an 
undivided 
share  of  divi- 
sible pro- 
perty. 


Art.  441.  The  gift  of  an  undivided  share  in  any 
divisible  property,  in  favour  of  even  a co-parcener  does 
not  transfer  ownership  in  spite  of  delivery  of  possession, 
unless  the  share  given  is  divided  and  separated  from 
that  part  which  is  not  given,  nor  must  the  part  which  is 
not  given  be  immediately  joined  to  the  other  part,  nor 
must  it  be  occupied  by  other  property  of  the  donor. 
Property  is  held  to  be  divisible,  when  it  admits  of  divi- 
sion, without  depreciation,  and  when  it  can  be  used 
after  division  in  the  same  way  as  before. 


Notes. 

Jawahir-i-Nayera,  Vol.  2,  p.  8;  Fatawa-i-Alamgiri, 
Vol.  5,  pp.  229,  230,  232 ; Hidaya,  Vol.  3,  p.  269  ; 
Patawa-i-Kazi  Khan,  Vol.  4,  282. 

Zaidu-nil-Amvani,  Vol.  2,  p.  239. 

x\ccording  to  Mahomedan  law  a gift  of  a portion  of  any 
landed  property  without  distinct  allotment  of  it,  and  delivery  of 
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possession  to  the  donee,  is  invalid — Azeemodin  v.  Fatima  Beehee, 
1 Sel.  Rep.,  SD.A.,  31  (1799). 

To  render  a gift  valid,  it  is  necessary  that  the  property  given 
be  divided  off  from  the  shares  of  co>parceners,  and  complete 
possession  be  given — Kishioar  Khan  v.  Jewun  Khan,  1 Sel  Rep., 
S.  D.  A.,  33  (1799). 

Where  a Mahomedan  lady  made  a gift  of  certain  undivided 
shares  of  her  property,  which  was  under  a mortgage,  in  favour  of 
a person,  and  the  produce  of  the  shares  was  applied  during  her 
lifetime  after  the  gift  just  as  it  had  been  before  the  gift,  viz,,  part 
to  her  creditors  and  part  to  the  maintenance  of  the  donor  herself, 
held,  that  there  was  no  such  surrender  and  delivery  of  the 
property  given  to  the  donee  as  is  recr  lisite  to  make  a valid  gift 
according  to  Mahomedan  law — Khader  Hussain  Sahib  v.  Hussain 
Begum  Sahiba,  5 Mad.  H.  C.  R.,  114  (1869). 

The  general  rule  of  Mahomedan  law  is  that  anything  which 
is  capable  of  division,  when  given  to  two  persons,  should  be 
divided  by  the  donor  at  the  time  of  the  gift,  or  immediately 
subsequent  thereto  and  prior  to  the  delivery  to  the  donee,  in  order 
that  the  objection  of  confusion  (Musha)  may  be  avoided,  and  full 
and  complete  seizin  obtained — Nezam-ud-din  v.  Zaheda  Bibi, 
6 N.  W.  P.,  H.  C.  R.,  338  (1874). 

Where  there  is  a bond  fide  intention  on  the  part  of  the  father 
to  make  a gift  in  favour  of  his  minor  son,  the  law  will  be  satisfied 
without  change  of  possession,  and  will  presume  the  subsequent 
holding  of  the  property  to  be  on  behalf  of  such  minor. 

The  principle  of  the  rule  of  Mahomedan  law  that  the  gift  of 
Musha,  or  an  undivided  part  in  property  capable  of  partition,  was 
invalid,  does  not  apply  to  definite  shares  in  Zamindaries,  which 
are  in  their  nature  separate  estates,  with  separate  and  defined 
rents — Ameeroonissa  v.  Ahedoonissa,  L.  R.,  2 I.  A.,  87  (1874). 

Where  possession  was  changed  in  conformity  with  the  terms 
of  a gift,  that  change  of  possession  would  be  sufficient  to  support 
the  gift,  even  without  consideration  according  to  Mahomedan  law — 
Kamarunnissa  Bibi  v.  Hussaini  Bibi,  1.  L.  R.,  3 All,,  266,  P.  C. 
(1880). 

Possession  is  necessary  to  make  a gift  perfect,  where  the 
nature  of  the  transaction  was  such  that  possession  is  possible. 


Where  the 
property  is 
joined  to 
other 

property  of 
the  donor 
but  is 
capable  of 
being 
divided. 
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Accordingly,  where  the  right  to  receive  pension  was  assigned 
over  by  a deed  to  the  donee,  held,  it  was  a valid  gift. 

Where  the  donor’s  interest  was  separate,  the  principle  of 
Musha  or  undivided  part,  was  not  applicable— Bibi 
V.  Hafiza  Bihi,  I.L.-R,,  9 All.,,  213,  per  Edge,  C.  J.  (1887). 

Mahomedan  law  relating  to  Musha  ought  to  be  confined 
within  strictest  rules.  It  does  not  apply  to  gifts  of  definite  shares 
of  Zamindaries  or  to  a definite  share  of  the  moneys  in  the  hands 
of  the  Accountant-General— v.  Fulhai,  I.L.R.,  26 
Bom.,  577  (1902). 

Art.  442.  Where  the  property  given  is  by  nature 
joined  to  any  other  property  of  the  donor,  and  the 
donor  occupies  either  property  and  the  property  is 
capable  of  being  divided,  the  gift  is  only  valid  when 
the  donor  has  made  the  division  and  given  delivery  of 
possession  to  the  donee,  or  the  latter,  authorized  by 
the  donor,  has  effected  the  division  and  taken 
possession. 

Where  the  property  given  is  joined  to  any  other 
property  of  the  donor,  and  is  occupied,  the  gift  is 
void,  unless  such  property  has  first  been  separated 
from  the  property  not  given. 

The  gift  is  valid  if  the  property  given  is  occupied 
by  property  not  given,  and  ownership  is  transferred 
by  delivery  of  possession  even  without  separation. 

The  donee  who  receives  undivided  property,  given  to 
him  while  it  is  occupied  and  not  separated,  cannot  validly 
dispose  of  it.  He  is  responsible  for  any  loss  occasioned 
by  his  own  action,  by  accident,  or  by  use.  The  donor 
or  his  heirs  can  dispose  of  or  recover  such  undivided 
property,  even  when  the  gift  is  made  in  favour  of  a 
relation  within  the  prohibited  degrees.^ 


* See  Art.  22. 
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Notes. 

Kurat-ul-Ayoon,  Vol.  2,  pp.  320,  325  ; Fatawa-i- 
Alamgiri,  Vol.  4,  pp.  231,  232. 

Baillie,  Bk.  8,  Chap.  2,  p.  512  ; Zaidu-nil-Ambani,  Yol.  2, 
p.  243. 

In  Mahomediin  law,  a necessary  condition  of  gift  is,  that 
property  given  be  not  attached  to,  or  inclu<led  in,  the  property 
of  another  (so  as  to  be  undefined)  ; and  if  it  be  land,  that  the 
partition  be  determined  by  known  boundaries  ; in  which  case 
alone  gift  is  perfect — J after  Khan  v.  Huhshee  Behee^  1 Sel.  Hep., 
S.  D.  A.,  16  (1796). 

According  to  Mahomedan  law,  divisible  property  must  either 
he  divided  at  the  time  when  gift  thereof  is  made  to  two  persons, 
or  the  donor  must,  immediately  after  the  gift  has  been  made  and 
before  the  property  has  been  actually  made  over,  divide  and 
present  it  to  the  donees,  in  order  that  the  objection  of  confusion 
{Musha)  may  be  avoided  and  full  and  complete  seizin  obtained, 
which  is  essential  to  the  validity  of  a f\h— Khanum  Jan  v. 
Jan  Beehee,  4 Sel.  Rep.,  S.  D.  A.,  266  (1827). 

A deed  of  gift,  comprising  Zamindari  and  other  property, 
of  which  the  donor  was  in  receipt  of  rent  and  profits,  was  held 
to  be  a valid  gift  in  favour  of  the  donee  according  to  Mahomedan 
law — Sajjad  Ahmad  v.  Kadri  Begam^  1.  L.  H.,  18  AIL,  1 (1895). 


Art.  443.  That  which  is  not  considered  to  have  a 
separate  existence  cannot  be  made  the  subject  of  a 
valid  gift,  such  as  the  flour  in  growing  wheat,  the  oil  in 
sesame,  and  the  butter  in  milk. 


Gift  of  that 
which  is  not 
con.sidered 
to  have  a 
separate 
existence. 


Notes. 

Bahrr-ul-Rayek,  Vol.  7,  p.  312  ; Fata wa-i- Alain - 
giri,  Vol.  5,  p.  228. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  (Ibap.  1,  p.  484  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  245. 

AK,  IML 
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Gift  of  an 
undivided 
share  in 
divisible 
property  is 
only  valid 
when  made 
with  the 
consent  of 
all  the 
co-owners. 


Creditor  can 
validly 
make  a gift 
of  his  debt 
to  the 
debtor. 


When  gift 
of  a debt  to 
anybody  but 
the  debtor 
is  void. 


Art.  444.  Any  gift  of  an  undivided  share  in 
property  capable  of  partition  although  still  in  an  un- 
divided state  is  valid,  so  long  as  the  gift  is  made  in 
the  name  of  all  the  co-owners. 

Such  a gift  cannot  be  made  in  favour  of  two 
persons  in  easy  circumstances,  unless  there  is  a previous 
partition  specifying  the  share  of  each  donee.  This  class 
of  gift  however  is  valid  if  made  in  favour  of  two  poor 
persons. 

Notes. 

Kurat-ul-Ayoon,  Vol.  2,  p.  335  ; Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  230,  231  ; Radd-ul-Muht^r,  Vol.  4,  p. 
565. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  1,  p.  485  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  245. 


Art.  445.  A creditor  can  validly  make  a gift  of 
his  debt  to  the  debtor.  Such  a gift  is^  complete  without 
acceptance  on  the  part  of  the  donee,  unless  the  latter 
actually  refuses  to  be  released  from  the  debt. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  5,  p.  234  ; Durrul-Mukh- 
t§,r,  Vol.  3,  p.  107. 

Baillie,  Bk.  8,  Chap.  3,  pp.  522,  523  ; Zaidu-nil-Ambani, 
Vol.  2,  p.  247. 

. Art.  446.  Any  gift  of  a debt  in  favour  of  anybody 
except  the  debtor  is  void,  unless  it  is  an  assignment  of 
a debt  or  a legacy,  or  consists  in  powers  given  to  the 
donee  to  recover  such  debt  and  to  keep  what  he  so 
recovers. 
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Notes. 

Durrul-Mukht^r,  Vol.  3,  p.  107  ; Fatawa-i- 
Alamgiri,  Vol.  5,  p.  234. 

Zaidu-nil-Ambani,  Vol.  2,  p.  248. 

See  Section  131  of  the  Transfer  of  Property  Act  (IV  of 
1882). 

SECTION  III. PERSONS  CAPABLE  OF  RECEIVING  A GIFT. 

(Arts.  447—449.) 

Art.  447.  A gift  made  in  favour  of  a minor  by  A gift  to  a 

, ^ minor  by  his 

the  latter  s executor  or  guardian  is  complete  by  the  guardian  is 
. , P . . complete  by 

mere  act  of  giving.  the  mere  act 

of  giving. 

Where  the  donor  is  the  father  or  the  mother  or 
any  other  person  having  authority  over  the  child,  pos- 
session of  the  gift  may  be  taken  on  the  minor’s  behalf 
by  such  person. 

Where  the  gift  is  composed  of  divisible  property 
it  must  be  actually  in  the  possession  of  the  donor  or  in 
deposit,  or  with  a partner ; it  must  not  be  in  the 
hands  of  a mortgagee,  pledgee  or  person  holding  it 
wrongfully. 

A gift  made  to  an  adult  is  only  valid  when  it  is 
received  by  the  donee  during  the  donor’s  lifetime  either 
in  person  or  by  an  agent. 


Notes. 

Kurat-ul-Ayoon,  Vol.  2,  pp.  329,330;  Fatawa-i- 
Alamgiri,  Vol.  5,  pp.  238,  239. 

Zaidu-nil-Ambani,  Vol. '2,  p.  249. 

A gift  made  by  a father  to  a son  not  of  age,  although  posses- 
sion of  the  subject  given  be  not  delivered  to  the  son,  is  valid, 
according  to  Mahomedan  law,  on  the  presumption,  that  the  father 
was  trustee  for  his  minor  son — Neioazee  Feraush  v.  Atlussee,  1 Sel. 
Rep..  S.  D.  A.,  41  (1800). 
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The  general  rule  of  Mahoinedan  law,  no  doubt,  requires  that,, 
to  make  a gift  valid  and  effectual,  the  intention  to  give  should  be 
demonstrated  by  a relinquishment  of  the  thing  given  and  aw 
acceptance  thereof  by  the  donee.  This  is  the  rule  between 
strangers.  A gift  of  property  by  a father  to  his  minor  son  is  not 
governed  by  the  above  rule.  A seizin  by  the  guardian  of  a minor 
is  sufficient  for  the  minor  and  if  the  guardian  is  himself  the  donor 
and  in  possession  of  the  property,  no  formal  delivery  and  seizin 
is  required — Wajeed  Ali  v.  Ahdool  Ali^  W.  R.,  Sup.  Vol.  121,  per 
Morgan,  J.  (1864). 

By  Mahomedan  law,  it  is  not  necessary  that  possession  should 
follow  so  as  to  complete  a gift  to  an  infant  child — Gyaz-ood-deen 
V.  Fatima^  1 Agra  fi.  C.  R.,  238  (1866). 

A deed  of  gift  executed  by  a Mahomedan  lady  in  favour 
of  certain  persons  standing  in  a fiduciary  relation  to  her  i&^ 
not  valid — Riijahai  v.  Ismail  Ahmed ^ 7 Bom.  H.  C.  R.,  27 
(1870). 

^ Where  there  is  on  the  part  of  the  father  of  a minor  a hand 
fide  intention  to  make  a gift  to  the  minor,  the  provisions  of 
Mahomedan  law  are  satisfied  without  actual  change  of  posses- 
sion and  it  would  be  presumed  that  the  subsequent  holding  of  the 
father  is  on  behalf  of  the  minor — Hvssain  v.  Mim^  1.  L.  R.,  13 
Mad.,  46  (1880). 

According  to  Mahomedan  law  a father  can  make  a valid 
gift  in  favour  of  his  son  with  a reservation  by  the  donor  for 
himself,  but  where  the  donee  does  not  become  the  exclusive 
owner  of  the  property,  the  gift  is  invalid — Ibrahim  Ali  Khan 
V.  Ummat-uUZolira^  1.  L.  R.,  19  AIL,  267,  P.  (J.  (1896)  ; L,  R., 
24  I.  A.,  1. 

Where  a Mahomedan  executed  a deed  of  gift  in  favour  of 
her  niece  and  subsequently  sought  to  have  it  cancelled  on  the 
ground  that  possession  of  the  subject  of  the  gift  was  not  given, 
held,  that  in  the  absence  of  fraud  there  was  no  reason  to  cancel 
a deed  which  had  no  existence  in  Mahomedan  law— Bihi  v. 
Jan  Ali  Shah,  I.  L.  R.,  20  AIL,  4l5  J898). 

Where  the  uncle  of  a minor  Mahomedan  girl  relinquished 
in  'her  favour  a certain  share  in  a property  to  which  he  was 
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entitled,  and  the  Collector  undertook  the  responsibility  of  manage- 
ment of  the  minor’s  property,  held,  that  relinquishment  of  such 
share  was  not  a mere  gift  according  to  Mahomedan  law  but  a 
transfer  of  property,  supported  by  consideration  which  was  valu- 
able— Maliammadunissa  Begum  v.  Bachelor,  1.  L.  R,  29  Bom.,  128 
(1905). 

Where  the  donor  was  an'  aunt  of  the  -donee,  and  the  donee 
had  been  brought  up  and  treated  by  her  as  a son,  and  the  intention 
of  both  the  donor  and  donee  was  that  the  donor  should  continue 
to  reside  with  the  donee,  and  under  the  circumstances  it  would 
have  been  a mere  empty  formality  for  the  donor  to  have  left  the 
house  and  removed  therefrom  all  her  goods  and  chattels  for  the 
purpose  of  completing  the  gift  and  then  immediately  to  have 
returned  to  it,  and  where  the  donor  in  the  most  clear  and  emphatic 
language  divested  herself  of  all  her  interest  in  the  property  the 
subject-matter  of  the  gift,  held,  that  according  to  Mahomedan 
law  the  gift  was  a complete  and  perfect  gUt—ITunm^a  Bihi  v. 
Najm-un-nissa^  I.  L.  R.,  28  All.,  147  (1905). 

Art.  448.  person  having  legal  authority 

over  a minor  may  take  possession  of  a gift  made  by  a 
stranger  in  the  minor’s  favour. 

When  a minor  has  reached  the  age  of  reason,  he 
can  validly  receive  a gift  even  though  his  father  is 
alive. 

Notes 

Durrul-Mukhtar,  Vol.  3,  p.  103  ; Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  239,  240. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  252. 

By  Mahomedan  law  a gift  by  a father  of  property  in  favour 
of  his  son  was  complete  without  deliveiy.  It  became  the  son’s 
from  the  date  of  the  transaction,  and  if  possession  had  not  been 
delivered,  there  would  have  been  a right  to  take  it,  or  during  his 
minority  any  member  of  his  family  could  have  done  so  for  him — 
Hussain  Khan  Bahadur  v.  Naterl  Srinivasa,  6 Mad.  H.  C.  R.,  356 
(1871). 


Any  pei>'Vi 
having  legal 
authority 
over  a minor 
may  take 
possession  A 
a gift  made 
in  minor  's 
favour. 
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Husband 
can  validly 
receive  a 
gift  made  in 
favour  of  his 
minor  wife. 


Art.  449.  After  the  celebration  of  marriage,  a 
husband  can  receive  a gift  made  in  favour  of  his 
minor  wife  even  though  she  has  a father  living.  He 
cannot,  however,  validly  do  so  before  the  celebration 
of  the  marriage,  nor  after  she  has  attained  her  majority. 


Notes. 

Durrul-Mukht^r,  Vol.  3,  p.  104;  Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  239,  240. 

Zaidu-nil-Ambani,  Vol.  2,  p.  253. 


SECTION  IV. REVOCATION  OF  GIFTS. 

(Arts.  450—464.) 

Where  a Art.  450.  A donor  can  revoke  a gift  either  wholly 

reTo^ke^a^  or  in  part,  even  when  he  has  renounced  the  right 
of  revocation,  except  in  the  cases  mentioned  in  the 
following  Articles. 

Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  104  ; Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  238;  Kurat-ul-Ayoon,  Vol.  2,. 
p.  338. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  485  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  254. 

As  to  donor’s  right  to  revoke  a gratuitous  allowance  for  life 
given  to  a stranger— 1 Mad.  Dec.  118  (1814). 


Revocation 
of  gift  where 
there  is 
increase  in 
the  gift 
itself. 


Art.  451.  Revocation  is  not  lawful  where  there 
is  an  increase  of  the  thing  given  of  such  nature  as 
to  be  united  to  it,  and  which  enhances  the  value  of 
such  gift. 


Where  the  increase  is  not  united  to  the  gift,  there 
is  *no  obstacle  to  revocation,  whether  such  increase  is 
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derived  directly  from  the  gift  or  not.  The  same  rule 
applies  in  the  case  of  a rise  in  value  of  the  thing  given. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  566  ; Patawa-i-Alam- 
giri,  Vol.  5,  pp.  235/  240  ; Bahrr-ul-Rayek,  Vol.  7, 
p.  320  ; Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  256. 

Art.  452.  The  death  of  one  of  the  parties  to  the 
gift  after  delivery  of  possession  bars  the  right  of 
revocation. 


Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ; Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240;  Bahrr-ul-Rayek,  Vol.  7, 
p.  320;  Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  258. 

Art.  453.  The  right  of  revocation  is  also  forfeited 
when  the  donee  has  definitely  disposed  of  the  gift ; but 
it  continues  to  exist  when  no  definite  disposal  has 
taken  place.  Where  the  donee  has  sold  a part  of  the 
property  constituting  the  gift,  the  donor  can  revoke 
the  remainder. 


Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ; Patawa-i-Alam- 
giri,  Vol.  5,  pp.235,  240;  Bahrr-ul-Rayek,  Vol.  7,  p.  320  ; 
Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ; 
Zaidn-nil-Ambani,  Vol.  2,  p.  258. 


Death  of 
either  party 
after  deli- 
very of 
gift  bars  the 
right  of 
revocation. 


Right  of 
revocation  is 
also  forfeited 
if  the  donee 
has  disposed 
of  the  gift. 
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Gift  by 
husband  to 
wife  and 
vice  vqrsd. 


Art.  454.  A gift  made  by  the  husband  and  accept- 
ed by  the  wife  either  before  or  after  the  celebration  of 
the  marriage  is  irrevocable,  nor  can  it  be  revoked  after 
the  marriage  is  dissolved. 

A wife  can  give  the  husband  a house  containing 
furniture  belonging  to  her,  and  although  the  house  is 
thus  occupied  with  goods  belonging  to  her,  the  gift  is 
valid. 

Notes. 

Radd-ul- Muhtar,  Vol.  4,  p.  566  ; Patawa-i-Alain- 
giri,  Vol.  5,  pp.  235,  240;  Bahrr-ul-Rayek,  Vol.  7,  p.  320  ; 
Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  (^hap.  2,  p.  486  ; Zaidu- 
nil-Anibani,  Vol.  2,  p.  259. 

Where  a Mahomedaii  husband  made  a hiha-hiUewaz  in  favour 
of  his  wife,  gave  her  possession  of  the  fjroperty,  when  he  wa.s  not 
in  debt,  nor  did  he  intend  to  defraud  creditors,  held,  the  gift  was 
valid  according  to  Mahomedan  law- — Doe  dern  RamUmoo  v.  Bihee 
Jeenid^  1 Fulton,  152,  Peel,  C.  J.  (1843). 

A wife  may,  according  to  Mahomedan  law,  hold  property 
independent  of  her  husband,  and  as  a husband  may  make  a valid 
gift  to  his  wife,  it  can  only  be  necessary  that  a gift  should  be 
accompanied  with  such  a change  of  possession  as  the  subject  is 
capable  of,  and  as  is  consistent  with  the  continuance  of  the  relation 
of  husband  and  wife— if.  H.  Azim-un-Nissa  Begum  v.  Clement 
Dale,  6 Mad.  H.  C.  R.,  455  (1868). 

In  order  to  render  a gift  by  a Mahomedan  husband  to  his 
wife  in  lieu  of  dower  valid,  it  was  necessary  that  it  should  be 
accompanied  with  such  a change  of  possession  as  the  subject  was 
capable  of,  and  as  was  consistent  with  tlie  continuance  of  the 
relations  of  husband  and  wife.  Transfer  of  seizin  is  unnecessary 
in  a hiha-hiUewaz  or  gift  for  consideration,  Where  a transaction 
by  way  of  hiha-hil-ewaz  is  shown  to  be  a real  transaction  and  it  is 
unaffected  by  undue  influence,  fraud  or  the  like,  all  that  lias  to 
be  shown  to  support  the  transaction,  is  the  actual  passing  of 
consideration  agreed  to  be  given — Muhammad  Esuph  v. 
Pattamsa,  1.  L.  R.,  23  Mad.,  70  (1899). 
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The  acts  essential  for  giving  validity  to  a hiba  or  gift 
according  to  Mahoinedan  law  are  tender,  acceptance,  and 
“ seisin,”  but  the  manner  in  which  seisin  is  to  be  effected 
must  be  considerably  modified,  to  suit  the  peculiar  relations 
recognised  as  existing  between  husband  and  wife  in  the  3Iaho- 
medan  community.  The  property  of  each  is  separated  and 
independent  of  the  other  ; either  can  make,  and  both  are 
encouraged  by  law  to  make,  gifts  to  the  other,  in  order  to 
promote  mutual  affection,”  and  so  strongly  is  this  principle 
inculcated  that  retractation  of  such  a gift  is  not  allowed,  although 
in  many  other  cases  it  is  lawful.  A wife  can  make  to  her  husband 
a valid  gift  of  the  house  in  which  both  are  residing,  although  it 
contains  her  separate  property,  and  though  both  continue  to  reside 
in  it  afterwards.  Upon  principle  a husband  is  equally  at  liberty 
to  bestow  upon  his  wife  the  house  in  which  both  are  living,  and  in 
which  they  afterwards  continue  to  reside,  provided  he  has  power  to 
make  the  gift,  and  do  make  it  bond  fide  and  not  in  comtemplation 
of  fraud  upon  creditors  or  others.  The  only  difficulty  is  to  com- 
ply with  the  exigency  of  the  law,  which  requires  *'  seisin”  or 
exclusive  possession  to  be  given.  If  a husband  with  full  power 
to  give  executes  a deed  of  gift,  and  in  accordance  with  its  provi- 
sions hands  over  symbolical  possession  of  a house  or  property  by 
keys,  &c.,  and  also"  to  mark  more  strongly  the  bond  fide s of  the 
intention,  actually  goes  out  of  the  house  before  witnesses  in  order 
to  leave  it  and  all  within  it  in  the  full  and  exclusive  possession  of 
his  wife,  no  further  act  is  necessary  to  give  effect  to  that  gift 
consistently  with  exercising  his  other  legal  rights  as  a husband. 
A wife  has  at  that  time  the  power  afforded  to  her  of  taking  and 
keeping  exclusive  possession  of  the  gift,  and  of  continuing  to 
reside  in  the  hou.se,  but  Mahomedan  law  gives  the  husband  the 
right,  and  moreover  makes  it  his  duty  to  reside  with  bis  wife. 

The  “ seisin”  under  Mahomedan  law  appears  to  be  analogous 
to  the  livery  of  “ seisin”  as  formerly  existing  in  England,  and  to 
have  been  effected  much  in  the  same  way  as  by  a delivery  of  a 
sod  or  twig  of  the  land,  or  tlie  ring  or  hasp  of  a door,  in  the  name 
of  “ seisin.”  In  Coke  on  Littleton  57a  it  is  laid  down  ‘‘  If  the 
deed  be  delivered  in  the  name  of  ‘ seisin’  of  the  land,  or  if  the 
feoffor  (or  donor)  saith  to  the  feoffee  (or  donee)  take  and  enjoy 
this  land  according  to  the  deed,  or  enter  into  this  land,  and  God 
give  you  joy,  these  words  do  amount  to  a liverv  of  “ seisin.  ” 
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Irrevocable 

gifts. 


Eight  of 
revocation  is 
forfeited  if 
gift  is  lost 
while  in 
donee’s 
possession. 


The  relation  of  husband  and  wife,  and  his  legal  right  to 
reside  with  her  and  to  manage  her  property,  rebut  the  inference 
which  in  the  case  of  parties  standing  in  a different  relation  would 
arise  from  a continued  residence  in  the  house  after  the  making  of 
the  hiha^  and  in  the  husband  generally  receiving  the  rents  accruing 
to  that  house — Amina  Bihi  v.  Khatija  Bihi^  1 Bom.  H.  0.  R., 
157,  per  Sausse,  C.  J.  (1864). 


Art.  455.  Every  gift  made  in  favour  of  a relation 
within  the  prohibited  degrees,^  whether  Christian  or 
Jew,  subject  to  Muslim  authority  or  not,  or  living  in  a 
Muslim  State  or  elsewhere  is  irrevocable. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ; Fatawa-i-Alam^ 
giri,  Vol.  5,pp.  235,  240;  Bahrr-ul-Rayek,  Vol.  7,  p.  320  ; 
Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  260. 

Where  a Mahomed  an  made  a remission  of  rent  for  three 
years,  such  remission  would  be  complete  at  the  termination  of 
each  year  respectively  ; in  other  words,  delivery  of  the  gift  was 
made  to  the  donee,  and  Mahomedan  law,  although  allowing 
revocation  of  gifts  at  any  time  before  delivery,  is  precise  as  to  the 
impossibility  of  revoking  a gift  after  delivery  without  the  consent 
of  the  donee — Enaet  Hossein  v.  Klioohunnissa^  11  W.  R.,  320 
(1869). 


Art.  456.  The  right  of  revocation  is  forfeited  if 
the  gift  is  lost  while  in  the  donee’s  possession,  whether 
such  loss  is  occasioned  by  any  act  of  the  donee,  by 
accident,  or  by  use.  Where  there  is  a partial  loss,  the 
right  of  revocation  exists  over  the  remainder. 


* See  Art.  22. 
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Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ; Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240  ; Bahrr-ul-Rayek,  Vol.  7, 
p.  320 ; Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Zaidu-nil-Ambani,  Yoi.  2,  p.  260. 


m. 


Art.  457.  Where,  after  a gift  is  made,  the  donee 
offers  some  specified  compensation  (ewaz)  which  the 
donor  accepts,  the  latter  can  no  longer  revoke  the  gift : 
Provided  that  the  compensation  offered  is  not  a part  of 
the  gift  itself. 


Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  566  ; Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,  240  ; Bahrr-ul-Rayek,  Vol.  7, 
p,  320  ; Kurat-ul-Ayoon,  Vol.  2,  pp.  340,  354. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  486  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  261. 

Where  a Mahomedan  lady  in  exchange  for  certain  ornaments 
made  a gift  of  half  of  her  property  in  favour  of  a person,  on 
condition  that  the  latter  should  not  alienate  it  but  leave  it  to  two 
other  persons  named  in  the  hibanamaJi,  held,  that  according  to 
Mahomedan  law  the  gift  by  her  of  the  property  in  consideration 
of  the  ornament,  amounted  to  a sale  ; that  such  sale  was  good 
and  valid  and  could  not  be  vitiated  by  the  conditions  specified  in 
the  deed  of  conveyance — Mirza  Beehee  v.  Toola  Beehee,  4 Sel 
Rep.,  S.  D.  A.,  425  (1829). 

A gift  for  a consideration  is  in  effect  a sale  and  purchase 
under  Mahomedan  law  notwitiated  by  confusion  of  property  or 
defect  of  possession — Syud  Hussain  Ali  v.  Fiyaz  Uddin,  5 Sel. 
Rep.,  S.  D.  A.,  283  (1832). 

A revocation  of  a gift  without  consideration  is  valid  accord- 
ing to  Mahomedan  law  unless  the  donee  made  additions  to  the 
subject  of  the  gift  or  transferred  the  possession  to  another — 


Gift  cannot 
be  revoked 
where  it  is 
made  with 
compensa- 
tion ( ewaz) . 


Where 
donor  is 
deprived  of 
the  compen- 
sation. 
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Shah  Mal'dum  Bakshsh  v.  Lutf  Ali^  5 Sel.  Rep.,  S.  D.  A., 
416(1834). 

A hiha-hiUewaz  or  a gift  for  consideration  made  in  contempla- 
tion of  marriage  is  valid  under  Mahomedan  law — Kulsoon  v. 
Ayneerunnis&a^  1 Hyde,  150  (1862). 

According  to  Mahomedan  law  a hiha-hiUewaz  is  different 
from  an  out-and-out  sale  and  gift.  It  partakes  of  the  character  of 
both,  and  where  there  is  sufficient  consideration,  it  is  valid — 
Solah  Bibee  v.  Keerun  Bibee^  16  W.  R.,  175  (1871). 

The  fundamental  conception  of  a hiha-^hiUewaz  in  Mahomedan 
law  is  that  it  is  a transaction  made  up  of  two  separate  acts  of 
donation,  that  is,  it  is  a transaction  made  up  of  mutual  or  reci- 
procal gifts  between  two  persons,  each  of  whom  is  alternately  the 
donor  of  one  gift  and  the  donee  of  the  other. 

For  the  validity  of  a gift  under  Mahomedan  law,  possession 
of  the  gifted  property  by  the  donor  at  the  time  of  the  gift,  or  at 
least  at  some  time,  so  as  to  enable  him  to  deliver  possession  to  the 
donee,  is  a condition  indispensable — Rahim  Bakhsh  v.  Muhammad 
Hasan^  I.  L.  R.,  11  All.,  per  Mahmood,  J.  (1888). 


Art.  458.  Where  the  donor  is  deprived  of  the  com- 
pensation made  in  respect  of  a gift,  he  can  revoke  the 
whole  gift,  if  it  exists  in  kind  and  there  be  no  increase 
or  other  impediment  that  prevents  revocation. 

Where  the  donee  is  deprived  of  a gift,  he  can 
recover  the  compensation  he  gave,  if  it  exists  in  kind. 
In  case  of  its  loss  he  can  claim  something  of  like  nature, 
or  he  can  claim  the  value  of  the  gift. 

Notes. 

Durrul-MukhMr,  VoL  3,  p.  105  ; Fatawa-i-Alam- 
giri,  Vol.  5,  p.  240. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  pp.  486,  487  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  262. 
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Art.  459.  Where  a person  has  made  a gift  of  where  gift 
property  belonging  to  another,  which  perishes  while  in 
the  donee's  possession,  and  the  owner  demands  return  of 
the  property  and  the  donee  pays  him  compensation  for* 
the  same,  the  latter  cannot  recover  the  compensation  he 
has  paid  from  the  donor. 

Notes. 

Durrul-Mukhtar,  Vol.  3;  p.  106. 

Zaidii-nil-Ambani,  Vo!.  2,  p.  264. 


Art,  460.  In  no  case  can  a father  pay  compensa- 
tion out  of  the  property  of  his  minor  child,  who  is  the 
donee. 

Notes. 


Father  can* 
not  pay  com- 
pensation 
out  of  hi.s 
minor  child’s 
property. 


Durrul-Mukht^r,  Vol.  3,  p.  105. 
Zaidii-nil-Ambani,  Vol.  2,  p.  265. 


Art.  461.  ^ A gift  made  in  favour  of  a poor  man  a gift  in 

and  taken  possession  of  by  him  is  irrevocable.  poor  man 

irrevocable. 


Notes. 

Jawahir-i-Nayera,  Vol.  2,  p.  15  ; Fatawa-i-Alam- 
giri,  Vol.  5,  p.  238. 

Zaidu-nil-Ambani,  Vol.  2,  p.  265. 


Art.  462.  A gift  is  rescinded  either  by  a mutual  How  revoca- 
agreement  between  the  parties  concerned,  or  by  the 
judge.  If  the  donor  seizes  the  thing  given  without  either 
a decree  or  the  donee  s consent,  he  is  answerable  to  the 
donee  for  any  loss  occasioned  by  his  own  act,  accident 


or  use. 
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Where  gift 
is  made  with 
compensa- 
tion. 


After  the  donor  has  obtained  an  order  for  revoca- 
tion from  the  judge  and  has  given  notice  thereof  to  the 
donee,  the  latter  becomes  liable  for  an}^^  loss  occasioned 
to  the  gift  while  it  is  in  his  possession. 

Notes.  ' 

Kurat-ul-Ayoon,  Vol.  2,  p.  355  ; Fatawa-i-Alam- 
giri,  Vol.  5,  pp.  235,. 238. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  487  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  265. 


Art.  463.  When  a gift  is  made,  subject  to  com- 
pensation being  given  and  such  compensation  is  fixed 
at  the  time  the  gift  is  made,  the  gift  is  only 
valid  when  delivery  has  been  made  on  both  sides  : 
such  a gift  is  invalid  when  the  objects  comprising  the 
compensation  are  not  separated  though  capable  of 
being  so. 

This  reciprocal  delivery  in  each  case  transfers  the 
ownership,  and  the  transaction  is  equivalent  to  an  ex- 
change, and  is  subject  to  the  laws  governing  sales. 
Such  transaction  can  therefore  be  annulled  for  latent 
defects  in  the  contract  or  in  the  objects  it  deals  with, 
and  either  party  is  entitled  to  withdraw  from  it. 

Where  neither  party  makes  delivery  or  only  one 
does  so,  the  right  of  revocation  remains  open  to  both 
parties. 

Notes. 

Kurat-ul-Ayoon,  Vol.  2,  pp.  357,  358  ; Fatawa-i- 
Alamgiri,  Vol.  5,  pp.  240,  241. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  2,  p.  488  ; 
Za^du-nil-Ambani,  Vol.  2,  p.  267. 
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Art.  464.  A charitable  gift  is  subjected  to  the 
same  conditions  as  an  ordinary  gift.  Ownership  is  only 
transferred  by  delivery. 

Notes. 

Durrul-Mukhtar,  Vol.  3,  p.  107  ; Fatawa-i-Alamgiri, 
Vol.  5,  p.  248. 

Zaidu-nil-Ambani,  Vol.  2,  p.  268. 

A gift  of  a fund  “ to  be  disposed  of  in  charity  as  my 
executor  shall  think  right ; ” is  a valid  charitable  bequest  according 
to  Mahomedan  law — Ganghai  v.  Thavar  Mulla,  1 Bom.  H.  C.  R., 
71  (1863). 


CHAPTER  II. 

WILLS. 

(Arts.  465—505.) 

SECTION  I. the  nature  OF  A WILL  ! THE  CONDITIONS 

REQUISITE  FOR  ITS  VALIDITY  : PERSONS  CAPABLE  OF  MAKING 
A WILL. 

(Arts.  465—481.) 

Art.  465.  A will  is  the  act  b}^  which  a person, 
while  living,  gratuitously  transfers  the  ownership  of  his 
property,  such  transfer  not  to  take  place  until  after  his 
• death. 


Notes. 

Bahrr-ul-Eayek,  Yol.  8,  p.  459. 

Baillie,  Bk.  10,  Chap.  1,  p.  613  ; Zaidu-nil-Ambani,  Vol.  2, 
p.  269. 

Where  a Mahomedan  affixes  his  signature  to  a will  as  a 
consenting  party,  such  will  is  valid  under  Mahomedan  law — 
Khadejah  Beehee  v.  Suffer  Ali,  4 W.  R.,  36  (1865). 


A charitable 
gift  is  like 
an  ordinary 
gift. 


Definition  of 
a will. 


272 


INSTITUTES  OF  MUSSALMAN  LAW. 


Mabomecian  law  a will  need  not  be  in  writing,  and  if 
it  is  found  that  the  deceased  expressed  her  will,  and  that  it  was 
her  last  will,  the  omission  to  pat  it  into  writing,  will  not  deprive 
it  of  legal  ot^^ci—Tameez  Begum  v.  Furliut  Hossein,  3 N.  W. 

H.  C.  R..  55  (1870). 

The  policy  of  Mahomedan  law  appears  to  be  to  prevent 
a testator  interfering  by  will  with  the  course  of  the  devolution 
of  property  according  to  law  among  his  heirs,  although  he  jnay 
give  a specified  portion,  as  much  as  a third,  to  a stranger.  But 
it  also  appears  that  a holder  of  property  may  to  a certain  extent,, 
defeat  the  policy  of  the  law  by  giving  in  his  lifetime  the  whole 
or  any  part  of  his  property  to  one  of  his  sons,  provided  he 
complies  with  certain  forms.  It  is  incumbent,  however,  upon 
those  who  seek  to  set  up  such  a proceeding  to  shew  very  clearly 
that  the  forms  of  Mahomedan  law,  whereby  its  policy  is  defeated, 
have  been  complied  with — ^Klmjooroomssa  v.  Roushun  Jehariy 
L.  R.,3  1.  A.,  291  (1876). 

Where  a Mahomedan  lady  by  her  will  directed  that  the 
monthl}'  allowance  granted  to  her  by  Government  should  be  paid 
to  certain  persons  after  her  death,  held,  that  it  was  a good  bequest 
under  Mahomedan  Prince  Sideman  Kadr  v.  Darah  Alt 

Khan,  L.  B.,  8 1.  A.,  117  (1881). 

Where  a Mahomedan  by  his  will  gave  certain  talook<lari 
estate  to  his  grandson,  the  latter  took  a heritable  interest  in  it— 
Faiz  Muhammad  Khan  v.  Muhammad  Saeed  Khan,  L.  B.,  25 

I.  A.,  77  ; I.  L.  B.,  25  Cal.,  816  (1898). 

Where  a Mahomedan  lady  made  a will  which  was  rot  signed 
by  her  or  any  one  on  her  behalf,  yet  the  document  represented 
her  real  will,  held,  that  according  to  Mahomedan  law,  a will  may 
be  made  either  verbally  or  in  writing,  and  no  special  form  or 
solemnity  for  making  or  altering  a will  is  prescribed — Aalia 
Bibiy.Ala-ud-din,  1.  L.  B.,  28  All.,  715(190i). 

See  Mogul  Begum  v.  Fukeerun  Beehee,  3 N.  W.  P.,  H.  G.  B., 
288  (1866)  ; Khajoorunnissa  v.  Roheemannissa,  17  W.  R.,  190 
(1872)  ; Aga  Mahomed  Jaffev  Bindanim  v.  Koolsom  Bee'hee, 
I.  L.  R.,  25  Cal.,  9 P,  (\ ; L.  B.,  24  1.  A.,  196  ; M ^zhar 

Buseny.  Bodha  Bibi,  I.  L.  B.,  21  All.,  91  P.  C.  ; L.  B.,  25  1.  A., 
219  (1898). 
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Art.  466.  Any  person  who 
sound  mind  can  make  a will. 


is  an  adult  and  of  An  adult 


person  can 
make  a will. 


At  the  time  the  will  is  made,  the  legatee  must 
be  actually  living  or  at  least  conceived,  and  the  object 
bequeathed  must  be  susceptible  of  being  transferred 
after  the  testator’s  death. 


Any  bequest  made  by  a lunatic  is  void.  A bequest 

made  by  a minor  is  also  void,  whether  it  is  unconditional 
or  subject  to  his  attaining  his  majority. 


Notes. 

Radd  ul- Muhtar,  Vol.  5,  pp.  119,  452,  457,  458  ; 
Fatawa-i-Kazi  Khan,  Vol.  4,  p.  422. 

Baillie,  Bk.  10,  Chap.  1,  p.  614  ; Hamilton’s  Hedayah,  Vol.  4^ 
Bk.  52,  Chap.  1,  p.  673  ; Zaidu-nil-Ambani,  Vol.  2,  p.  270. 

Where  a Mahomedan  made  a will  and  made  a certain  testa- 
mentary disposition  in  favour  of  the  lawful  son  of  his  eldest  son, 
not  then  born,  held,  that  such  son  born  after  the  testator’s  death 
was,  according  to  Mahomedan  law,  incapable  of  taking  any 
bequest  under  the  will. 


Scott,  J.,  observed  as  follows  : — 

“The  conditions  of  a valid  bequest  are  that  the  testator  is 
competent  to  make  the  transfer  of  the  property,  that  the  legatee 
is  competent  to  receive  it,  and  that  the  subject  of  the  bequest  is 
susceptible’  of  being  transferred.  The  second  condition  is 
obviously  incapable  of  fulfilment  by  any  one  not  in  existence  at 
the  time  of  the  testator’s  death  ; and  the  only  relaxation  of  the 
rule  is  the  case  of  a child  in  the  womb,  if  born  within  six  months 
from  the  date  of  the  bequest.  In  the  Code  of  Mahomedan  law 
according  to  the  Hanefite  Rite,  prepared  by  a Council  of  Pundits 
(Ulamas)  from  the  University  Mosque  of  El  Azhar  at  Cairo  ten 
years  ago,  and  which  is  now  in  use  in  Egypt,  this  rule  is  thus 
expressed  ; — “ Pour  fairs  un  testament  il  faut  Ure  lihre^  majeur, 
sain  iVesprit  et  joaissant  de  son  libre  arhitre.  11  faut  en  outre 
([ue  le  lepataire  soit  r4ellement  vivant  ou  au  moms  concu  et  la  chose 
I ^an^e  susceptible  dletre  transfhde  apres  la  mort  du  testatevP’ 
.\R,  I ML  18 


•274 


INSTITUTES  OF  MUSSALMAN  LAW. 


When 
bequests  of 
a prodigal 
are  valid. 


What 
property  can 
be  bequeath- 
ed. 


Where  the 
whole  of 
testator’s 
property 
may  be 
bequeathed 
to  a single 
person. 


(Droit  Mussulman,  s.  531) — -Abdul  Cadur  Haji  Mahomed  v. 
C,  A.  Turner^  1.  L.  R.,  9 Bom.,  153  (1884). 

Art.  467.  The  bequests  of  a prodigal  are  only 
valid,  when  they  are  made  in  favour  of  the  poor,  or 
of  pious  or  charitable  institutions. 

Notes. 

Hidaya,  Vol.  3,  p.  241. 

Zaidu-nil-Ambani,  Vol.  2,  p.  273. 

Art.  468.  Movable  or  immovable  property  can  be 
bequeathed,  as  well  as  the  use  or  produce  of  such 
property  for  a definite  period  or  in  perpetuity. 

Notes. 

Bahrr  ul-Rayek,  Vol.  8,  p 459. 

Zaidu-nil-Ambani,  Vol.  2,  p.  274. 

Where  a Mahomedan  by  his  will  gave  certain  shares  in  his 
property  to  his  widow  and  other  heirs  and  directed  that  his  son 
should  continue  in  possession  ‘ always’  and  ‘ for  ever’  and  thereby 
restricted  alienation  by  such  heirs,  held,  that  the  right  of  an  heir 
to  her  share  in  the  property  was  clear  upon  the  terms  of  the 
instrument  and  that  she  was  entitled  to  recover  possession  of  the 
same — Muhammad  Abdul  Majid  v,  Fatima  Bibi^  I.  L.  R.,  8 AIL, 
39,  P.  C.  ; L.  R.,  12  I.A.,  159  (1885). 

Art.  469.  A person  without  heirs  and  not  in  debt 
to  the  full  amount  of  his  estate,  can  bequeath  the  whole 
or  part  of  his  property  to  any  person  he  chooses. 

Notes. 

Radd-ud-Muhtar,  Vol.  5,  p.  452  ; Fatawa-i-Alam- 
giri,  Vol.  7,  p 64. 

Baillie,  Bk.  10,  Chap.  1,  p,  615  ; Zaidu-nil-Ambani,  Vol  2,  p. 

274. 

Where  an  instrument  contained  the  words  : “ the  ownership 

of  the  property  to  be  in  me  whilst  1 am  alivet”,  held,  that  it  was  a 
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bequest  by  the  testatrix  of  the  whole  of  her  property  which  was 
invalid  according  to  Mahomedan  law — Shek  Muhammad  v.  ^hek 
Imamuddln^  2 Bom.  H.  C.  R.,  ^0,  per  Couch,  C.  J.  (1865). 

A Mahomedan  lady  made  a will  disinheriting  her  nearest 
'relations  and  leaving  her  entire  property  to  her  nephew  “ naslan 
had  naslan  hatnan  had  hatnan^  held,  that  the  devise  to  the  nephew, 
under  Mabomedan  law,  was  absolutely  to  him,  and  that  the  words 
quoted  simply  gave  him  full  power  over  the  estate,  and  did  not 
extend  the  devise  to  his  sons  in  case  of  his  death  before  the 
testator — Oomuttoonnissa  v.  Areefoonnissa,  ^ R.,  66  (1865). 

According  to  Mahomedan  law  a testatrix  is  entitled  to  make 
a devise  of  her  whole  property — Mahomed  Altaf  Ali  v.  Ahmed 
25  W.  R.,  121  (1876). 

Art.  470,  Bequests  made  by  a person  in  debt  to 
the  full  amount  of  his  estate  are  only  valid;  when  the 
creditors  release  the  testator  or  consent  to  the  legacies. 

Notes. 

Badd-ul- Muhtar,  Vol.  5,  p.  452. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  1,  p.  673  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  275. 

A wasiatnamah  or  will,  diverting  all  the  property  belonging  to 
the  testator  from  his  next  heirs,  is  invalid  under  Mahomedan  law 
— S.  Jumeenooddeen  Ahmed  v.  M.  Hossein  AU^  2 W.  R.,  49  (1865). 

Art.  471.  A bequest  in  favour  of  an  heir  is  only 
valid  when  assented  to  after  the  testator’s  death,  by  the 
other  heirs  capable  of  disposing  of  their  rights. 

In  determining  whether  a person  is  an  heir  or  not, 
regard  is  to  be  had  to  the  time  of  the  testator’s  death, 
and  not  to  the  time  the  bequest  is  made. 

The  assent  once  given  by  an  heir  who  is  not  a 
legatee  is  irrevocable,  and  he  can  be  compelled  to  deliver 
up  the  legacy  he  has  assented  to. 

Where  some  of  the  heirs,  who  are  not  legatees, 
assent,  such  -isseiit  will  take  effect  with  regard  to 


When  a 
bequest 
made  by  a 
person  in 
debt  to  the 
full  amount 
of  his  estate 
is  valid. 


When  a 
bequest  in 
favour  of  an 
heir  is  valid. 
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Where  a 
person  can 
bequeath 
one-third  of 
his  property 
to  a 

stranger. 


them  on]y  and  proportionately  to  their  shares  in  the- 
estate. 

, Notes. 

Fatawa  Sirajiah,  Vol.  4,  p.  423  ; Fatawa-i-Alam- 
giri,  Vol,  7,  p.  64. 

c 

Zaidu-nil-Ambani,  Vol.  2,  p.  276. 

A will  made  in  favour  of  one  heir,  cannot  take  effect  without 
the  consent  of  the  other  heirs  according  to  Mahomedan  law — 
Syed  Lutf  Aliv.  Syed  Ralmt  Ali,  6 Sel.  Rep.,  S.  D.  A.  190  (1837)... 

A Mahomedan  cannot  make  a bequest  of  more  than  a moiety 
of  his  estate  in  favour  of  his  daughter — Mahomed  Miidun  v. 
Rhode zunnissa,  2 W.  R.,  181  (1865). 

According  to  Mahomedan  law  a will  which  never  received  the 
requisite  assent  from  the  heirs  of  the  testator,  is  inoperative  to 
alter  the  right  of  possession  of  the  heirs—  Ali  Khan  v.  Noivsha 
Begum,  2 N.  W.  P.,  H.  0.  R.,  154  (1867). 

In  order  to  render  a will  valid  under  Mahomedan  law,  the 
assent  of  the  heirs  must  be  given  after  the  death  of  the  testator, 
because  any  assent  given  to  the  will  before  his  death  is  no  assent 
at  all — Nusrut  Ali  v.  Zeinunnissa,  15  W.  R.,  146  (1871). 

Art.  472.  When  a person  is  competent  to  dispose 
of  his  property  will,  he  can  bequeath  one-third  of  it  to 
a stranger.  The  validity  of  the  bequest  does  not  in 
this  case  depend  upon  the  assent  of  the  heirs. 

A bequest  exceeding  one-third  of  the  property  is 
only  valid  upon  the  assent,  after  the  testator’s  death,  of 
the  heirs  capable  of  disposing  of  their  rights.  Assent 
given  by  the  heirs  during  the  testator’s  lifetime  is  void. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  64;  Radd-ul-Muhtar, 
Vol.  5,  p.  453. 

Baillie,  Bk.  10,  Chap.  1,  pp.  614,  615;  Hamilton’s  Hedayah, 
Vol.  4,  Bk.  52,  Chap.  1,  p.  672  ; Zaidu-nil-Ambani,  Vol.  2,  p.  276. 

It  is  a well-known  principle  of  Mahomedan  law,  that 
bequests  to  [persons,  not  being  legal,  are  restricted  to  a third  of  the 
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•testator’s  estate — Soohhanee  v.  Bhetuii^  1 Sel.  Rep.,  S.  D.  A.,  464 

(i§n). 

A Mussalinan  may  freely,  by  his  will,  give  bis  property  to 
strangers  ; but  to  his  relations  in  blood  he  has  no  occasion  to 
'bequeath  anything,  for  they,  the  relations,  are  to  have  their 
respective  shares  according  to  Mahomedan  law,  as  it  is  mentioned 
there.  x\nd  if  a man  disposed  of  his  property  to  his  heirs  and 

relations,  to  one  more  and  to  another  less,  or  if  the  testator  omit 

any  of  his  relations,  and  after  his  death  the  heirs  and  relations 
agree  to  the  bequests  made,  the  will  remains  valid  ; otherwise  the 
will  is  only  valid  for  the  bequests  made  to  the  strangers,  and 

invalid  for  the  heirs  and  relations  of  blood,  who  are  to  receive 

their  respective  shares  according  to  Mahomedan  law — Keramatul 
V.  Nissan  Bihee,  2 Moidey,  120  (1817). 

Where  a Mahomedan  bequeaths  less  than  one-third  of  his 
property  to  a person,  such  bequest  is  valid  under  Mahomedan 
‘]'AW—Naimb  Amin-ood-Boiclah  v.  S^ud  Roslmn  Ali  Khan,  5 
M.  1.  A.,  199  (1851). 

Under  Mahomedan  law  a testatrix  can  dispose  of  only  one- 
'^tliird  of  her  property  and  the  remaining  two-thirds  must  pass  to  her 
heirs.  Where  the  executor  obtains  probate  of  a will  under  the 
Probate  and  Administration  Act  (V  of  1881),  he  is  a mere  trustee 
in  respect  of  the  two-thirds  of  the  estate  for  the  heirs  of  the 
testatrix — Naicah  Akhari  Begum  v.  Nuzhat~ud-dowla,  1 Cal.  L.  J., 
.594  ; 9 Cal.  W.  N.,  938,  P.  C.  (1905). 

Where  a Mahomedan  testator  after  making  certain  provisions 
for  his  widow  and  daughters  divided  his  property  between  his 
sons  and  imposed  certain  conditions  and  limitations,  and  where 
the  will  was  assented  to  by  the  heirs  of  the  testator  after  his 
death,  held,  that  according  to  the  ordinary  rules  of  Mahomedan 
law  the  gift  was  good  as  an  absolute  gift  and  the  conditions  and 
limitations  were  void.  Life-estates  andt^  contingent  interests  are 
not  recognized  by  Mahomedan  law — Abdid  Karim  Khan  v.  Abdul 
Qaj/um  Khan,  I.  L.  R.,  28  All.,  343  (1906). 

The  Hedaya  lays  down  that,  as  in  the  case  of  most  other 
nations,  the  Mahomedans  have  to  a certain  limited  extent  permitted 
the  disposition  of  property  by  will.  The  author  shows  that. 
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Husband 
and  can 


primd  facie^  such  a testamentary  disposition  is  more  opposed  to 
legal  principle  even  than  a gift  to  vest  in  future,  because  at  the 
time  of  vesting,  the  property  has  actually  passed  from  the  donor.. 
He,  however,  on  the  whole  vindicates  this  limited  testamentary 
power,  because  it  is  desirable  that  men  should  be  enabled,  when 
warned  by  the  approach  of  death,  to^  supply  their  deficiencies. 
It  is  then  declared,  that  one-third  of  the  estate  is  the  utmost 
which  can  be  diverted  at  the  pleasure  of  the  testator  from  the 
legal  heirs,  and  for  this  a precept  of  the  Prophet  himself  is  quoted. 
His  words  do  not  encourage  testamentary  disposition  but  permit 
it  to  the  extent  of  a third. 

The  commentator  then  considers  how  the  consent  of  heirs 
can  validate  a testamentary  disposition  of  property  in  excess 
of  one-third,  and  the  doctrine  is  : “ Their  ^consent  indeed  during 
the  life-time  of  the  testator  is  not  regarded,  for  this  is  an  assent 
previous  to  the  establishment  of  their  right;  they  are  therefore 
at  liberty  to  annul  it  on  the  death  of  the  testator.  It  is  otherwise 
where  the  consent  is  given  after  the  event,  for  as  this  is  an  assent 
subsequent  to  the  establishment  of  their  right,  they  are  not 
afterward  at  liberty  to  annul  it.”  This  doctrine  is  unquestion- 
ably a logical  consequence  of  the  impossibility  of  giving  that 
which  one  has  not  and  of  the  invalidity  of  a-  gift  to  take  effect 
in  future.  Further,  the  alienation  of  one-third  to  a portion  of  the 
heirs  will  not  be  legal  without  the  assent  of  the  other  heirs 
subsequently  to  the  death  of  the  testator,  because  their  benefits 
already  sufficiently  secured  by  the  law  are  not  within  the  reason 
of  the  rule  on  which  testamentary  disposition  is  established,  and 
such  a bequest  would,  as  the  certain  occasion  of  family  dissension, 
be  opposed  to  public  policy — Cheracliom  Vittil  v.  Valia 
PudiaM,  2 Mad.  H.  C.  R.,  850  (1865). 

See  Aeslia  v.  Aesha,  1 Borr.  S.  E).  A.,  Bom.,  339  (1818)  ; 
Ganghai  v.  J'avar  Mullah,  1 Bom.,  H.  0.  R.,  71  (1863)  ; Ekin 
Behee  v.  M,  Asliruf  Ali,  1 W.  R.,  152  (1864)  ; Bahoo  Jan  v.  M. 
Noorool  Huq,  10  W.  R.,  375  (1868)  ; Sukoomut  Bibee  v.  Warris 
Ali,  22  W.  R.,  400  (1874) ; Fatima  Bihee  v.  Arif  Ismailjee  Blxam, 
9 C.  L.  R.,  66  (1881). 


Art.  473  Provided  there  is  no  other  heir,  husband 
and  wife  can  make  bequests  to  eachc  other.  Should 
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there  be  another  heir  the  bequest  is  subject  to  the  bequeath  to 
T , , each  other. 

latter  s consent. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  64  ; Tahtavi,  Vol.  4, 
pp.  317,  318. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  281. 

A Mussalman  cannot  make  a bequest  in  favour  of  some  of  his 

heirs  to  the  exclusion  of  others  without  their  consent. 

1 Mad.  S.  D.  A.,  Dec.,  p.  254  (1820). 

A Mahomedan  testator  cannot,  under  Mahomedan  law,  give 
preference  to  one  heir  over  another — Hidayat  Alt  v.  Tajan^  5 Sel, 

Rep.,  S.  D.  A.,  335  (1833). 

The  rule  of  Mahomedan  law  is  that  a legacy  cannot  be  left  to 
one  of  the  heirs  without  the  consent  of  the  rest — Ahedoonissa  v. 
Ameeroonissa,  9 W.  R.,  257  (1868). 

Art  474.  A bequest  made  in  favour  of  a person  Where  a 

directly  responsible  for  the  homicide  or  even  accidental  m^e^in 

death  of  the  testator  is  void,  unless  the  heirs  assent 

to  the  bequest,  or  the  author  of  the  crime  is  a minor,  caused  the 
. 1 ,11-  death  of 

lunatic  or  the  testator  s sole  heir.  testator  is 

void. 

A person  who  has  been  the  indirect  cause  of  the 
testator  s death  does  not  lose  the  benefit]  of  a bequest 
made  in  his  favour. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  64  ; Tahtavi,  Vol.  4, 
pp.  317,  318. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  (Jhap.  1,  p.  672  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  282. 

Art.  475.  A bequest  made  in  favour  of  a child  in  Where 
its  mother’s  womb  is  valid,  provided  it  is  born  alive 
either  within  six  months  from  the  date  of  the  bequest  if  chliTin^the 
the  father  is  alive,  or  witliin  two  years  from  the  date  of  ^oinb  is 

, , . . . valid. 

the  mothers  separation  existing  at  the  date  of  the 
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Charitable 
bequests 
are  valid. 


bequest,  and  caused  either  by  the  father’s  death  or  a 
perfect  or  imperfect  irrevocable  repudiation.^ 

If  the  mother  bears  twins  and  both  are  living,  each 
takes  one-half  of  the  legacy.  Should  one  of  the  twins 
die  after  birth,  its  share  is  divided  among  its  heirs, 
and  if  one  of  them  die  before  birth,  the  whole  legacy 
falls  to  the  survivor. 

Notes. 

Radd-ul- Muhtar,  Vol.  5,  p.  455  ; Fatawa-i-Alam- 
giri,  Vol.  7,  p.  65. 

Hamilton’s  Hedajah,  Vol.  4,  Bk.  42,  Chap.  1,  p,  674  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  284. 

See  Abdul  Cadur  Haji  Mahomed  v.  C.  A.  Turner^  I.  L.  R.,  9 
Bom.  158,  per  Scott,  J.  (1884). 

Art.  476.  Bequests  made  in  favour  of  mosques, 
charitable  institutions,  hospitals  and  schools  [madrasahs) 
are  valid.  Such  bequests  are  employed  in  building  such 
institutions,  in  relieving  the  poor  who  frequent  them,  and 
for  their  maintenance  and  other  necessaty  expenditure, 
according  to  custom  and  to  the  testator’s  wish. 

Bequests  can  also  be  made  for  works  of  public 
utility  generally.  Such  bequests  are  employed  in  carry- 
ing out  such  acts  as  are  beneficial  to  the  community  as  a 
whole.  This  would  include  the  building  of  bridges,  the 
making  of  roadways,  the  construction  of  mosques, 
assisting  needy  theological  students,  and  any  other  works 
that  are  useful  and  beneficial  to  the  public  and  do  not 
tend  to  the  benefit  of  private  individuals. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  463  ; Fatawa-i-Alam- 
giri,  Vol.  7,  pj.  68. 

Zaidu-nil-Ambani,  Vol,  2.  p.  286. 


' See  Art  239. 
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Art.  477.  Difference  of  religion  or  of  nationality 
presents  no  obstacle  to  the  validity  of  a bequest.  A 
Muslim  can  bequeath  to  a non-Muslim,  and  a legacy  is 
also  valid  which  is  made  by  a non-Muslim,  in  favour  of 
a Muslim. 

1 

Notes. 

Tahtavi,  Vol.  4,  p.  317  ; Hidaya,  Vol.  4,  pp.  641, 
674  ; Radd-ul-Muhtar,  Vol.  5,  p.  285. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Chap.  1,  p.  671  ; 
^aidu-nil-Ambani,  Vol.  2,  p.  287. 

See  Sale’s  Koran,  Chap.  LX,  p.  447. 


Art.  478.  A bequest  only  takes  effect  after  formal 
or  tacit  acceptance  subsequent  to  the  testator’s  death. 
Acceptance  during  the  testator’s  lifetime  is  null  and 
void.  A legatee  becomes  the  owner  of  the  property 
bequeathed  by  his  mere  acceptance  of  the  same  after 
the  testator’s  death,  and  independently  of  taking 
possession. 

Where  the  legatee  neither  accepts  nor  refuses  the 
iegac}^,  the  property  bequeathed  remains  in  abeyance. 
It  does  not  become  the  property  of  the  heirs  of  the 
legatee,  until  the  latter  has  either  signified  his  acceptance 
or  refusal,  or  until  he  dies,  but  if  the  legatee  dies  after 
the  testator,  without  expressing  his  intention,  the  legacy 
devolves  upon  his  heirs. 


Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  64  ; Tahtavi,  Vol.  4, 
p.  318  ; Radd-ul-Muhtar,  Vol.  5,  p.  458  ; Hida^^a, 
Vol.  4,  p.  642. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Obap.  1,  p.  673  : 
-Zaidii-nil-Ambani,‘Vol.  2,  p.  288. 


Difference 
of  religion 
does  not 
render  a 
bequest 
invalid. 


A bequest 
must  be 
accepted 
subsequent 
to  the  tes- 
tator's 
death. 
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Art.  479.  A testator  can  revoke  a bequest  either 
expressly  or  by  any  act  to  the  object  of  the  bequest 
occasioning  a change  in  its  name,  and  substantially 
modifying  its  nature  arid  the  use  to  which  it  was 
destined. 

Where  there  is  an  increase  to  a bequest  of  such  a 
nature  that  the  property  bequeathed  cannot  be  disposed 
of  without  the  increase,  or  where  the  object  of  the 
bequest  is  subsequently  disposed  of  by  the  testator,  the 
bequest  is  thereby  revoked. 

Revocation  also  takes  place  where  the  testator  joins 
the  object  of  a bequest  to  some  other  property  from 
which  it  cannot  be  separated  or  can  only  be  separated 
with  difficulty. 

Notes. 

Radd-ul-Muhtar,  VoL  5,  pp.  458,  459. 

Hamillon’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  1,  pp.  674,  675  ; 
Zaidu-nil-Ambani,  Vol.  2.  p.  290. 

Art.  480.  Denial  of  a bequest  does  not  constitute 
its  revocation,  any  more  than  the  plastering  or  demoli- 
tion of  a house  which  has  been  bequeathed  constitutes 
revocation. 

Notes. 

Tahtavi,  Vol.  4.  pp.  318,  319. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  1,  p.  675  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  291. 

Art.  481.  A testator  is  not  responsible  for  the 
loss  of  the  object  of  a bequest  while  it  is  in  his  posses- 
sion. 

Where  the  object  bequeathed  is  lost  while  in  the 
possession  of  one  of  the  heirs,  the  latter  is  not  respon- 
sible for  such  loss,  provided  it  is  accidental.  Loss 
occasioned  to  the  object  bequeathed  by  the  testator’s 
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use  thereof  is  equivalent  to  revocation.  The  heirs  on 
the  contrary  are  responsible  for  any  loss  resulting  from 
their  use,  whether  the  loss  happens  before  or  after 
acceptance. 

Notes. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  292. 

SECTION  II. RIGHTS  OP  THE  LEGATEE. 

(Arts.  482—487.) 

Art.  482.  A testator,  leaving  heirs  him  surviving 
can  only  validly  dispose  of  one-third  of  his  property  by 
wa}^  of  bequest.  Should  he  make  a bequest  in  excess 
of  one- third  and  should  the  heirs  not  assent,  the  legatee 
is  only  entitled  to  a third  of  the  testator’s  whole  pro- 
perty, provided  the  latter  made  the  bequest  while  in 
good  health. 

Notes. 

Hedaya,  Vol.  4,  p.  674  ; Radd-ul-Muht^r,  Vol.  5, 
pp.  453,  465. 

Zaidu-nil-Ambani,  Vol.  2,  p.  293. 

A Mahomedan  can  alienate  only  one-third  of  his  property  by 
will,  and  the  other  two-thirds  must  pass  to  his  heirs — Rvzia  Begum 
V.  Aha  Moohummud  Ihraliiin,  1 Sel.  liep.,  S.  D.  A.,  199  (1806). 

Under  Maboinedan  law,  the  consent  of  heir.^,  in  respect  of  a 
bequest  to  a stranger,  need  not  be  express,  but  it  may  be  signified 
by  conduct  showing  a fixed  and  unequivocable  intention — DouJat- 
ram  v.  Abdul  Kayum^  I.  L.  R.,  26  Bom.,  497  (1902). 


Art.  483.  Where  a testator  has  bequeathed  to  two 
different  persons  two  legacies,  equal  in  amount,  which 
together  exceed  one-third  of  his  property  and  the  heirs 
do  not  assent  to  the  two  dispositions,  the  tw’o  legatees 
are  entitled  to  equal  shares  in  one-third  of  the  estate. 

Where  there  are  two  legacies  of  unequal  amount 
and  one  exceeds  a third  of  the  estate,  this  third  part 


A testator 
having  heirs 
can  only  dis« 
pose  of  one- 
third  of  his 
property  by 
way  of  be- 
quest. 


Where 
two  equal 
legacies  are 
bequeathed 
which  to- 
gether ex- 
ceed oue- 
third  of 
the  estate. 
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Where 
testator  be- 
queaths an 
unspecified 
share  sub- 
ject to  vari- 
ation. 


Where  one- 
third  of 
property  is 
bequeathed 
to  two 
persons  one 
of  whom  was 
dead  at  the 
time  the  be- 
quest was 
made. 


is  still  to  be  divided  equally  between  the  two  legatees 
each  taking  half. 

Notes. 

Hedaya,  Vol.  4,  p.  646  ; Tahtavi,  Vol,  4,  pp.  322,323. 

Hamilton’s  Hedayah,  Yol.  4,  B[>.  fi2,  (/hap.  1,  p,  676  ; 
Zaidu-nil~Ambani,  Vol.  2,  p.  293. 


Art.  484.  Where  a testator  bequeaths  an  unspeci- 
fied share,  the  amount  of  which  is  subject  to  variation, 
the  heirs  are  at  liberty  to  allow  the  legatees  such  portion 
as  they  please . If  the  testator  has  no  heir,  the  legatee 
is  entitled  to  one-half  of  the  estate  and  the  other  half 
falls  to  the  hait-ul-mal} 


Notes. 

Radd-ul -Muhtar,  Vol.  5,  pp.  465,  466. 
Zaidu-nil-Ambani,  Vol.  2,  }).  301. 


Art.  485.  Where  a testator  has  bequeathed  one- 
third  of  his  property  to  two  specified  persons  capable  of 
inheriting,  and  at  the  time  the  bequest  was  made,  one 
of  them  was  dead  or  was  proved  to  be  missing,  the  third 
part  so  bequeathed  will  devolve  in  full  upon  the  legatee 
who  is  living  and  present. 

Where  one  of  two  legatees  dies  before  the  testator 
his  share  lapses  and  the  other  legatee  shall  only  be 
entitled  to  one -half  of  the  third  of  the  estate,  and  where 
the  testator  states  that  he  bequeathes  a third  of  his 
property  to  two  persons,  whom  he  names,  and  one  of 
them  is  found  to  have  been  dead  at  the  time  of  the 
bequest,  the  survivor  is  only  entitled  to  one-sixth. 


* Or  the  public  treasury. 
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Notes. 

Radd-ul -Muhtar,  Vol.  5,  pp.  465,  466,  469. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  679  ; Zaidiv 
nil-Ambani,  Vol.  2,  p.  B02. 


Art.  486.  Where  a testator  bequeaths  a definite  Where 
object  or  something  specified  and  essentially  divisible,  bequeaths  a 
as  for  example,  the  third  of  his  money  in  specie,  or  of  [^te  and^ 
his  flock  of  sheep,  or  of  his  garments  all  of  the  same  specified  and 

V’  & ^ ^ two-thirds 

quality,  and  if  two-thirds  of  the  object  of  which  the  of  the  object 
bequest  forms  part  perish,  the  legatee  is  entitled  to  the  bequest 
full  remaining  third,  so  long  as  it  is  less  than  one -third 
of  the  total  property  left  by  the  testator. 

Should  the  testator  bequeath  something  not  essen- 
tially . divisible,  such  as  one-third  of  his  cattle  or  one- 
third  of  his  garments  which  are  of  different  kinds,  and 
should  two-thirds  of  the  object  of  which  the  legacy 
forms  a part  perish,  the  legatee  is  only  entitled  to  a third 
of  the  remaining  third  which  has  not  perished. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  465,  468. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  22,  p.  679  ; Zaidu- 
nil-Ambaiii  Vol.  2,  p.  303. 

Art.  487.  Where  a testator  bequeaths  a sped-  where 
hed  sum  of  money  and  his  estate  consists  in  specie  bequeaths 
and  money  due,  the  legacy  is  to  be  paid  out  of 
a third  of  the  available  specie,  provided  that  this  there  is  a 
third  is  larger  than  or  equal  to  the  legacy.  Where  theL'tSe!^*^ 
the  legacy  exceeds  a third  of  the  specie  available,  the 
legatee  takes  tliis  third  and  as  the  money-debt  is  recover- 
ed, he  takes  one-third  of  eacli  sum  recovered  until  the 
legacy  is  fully  p^id. 
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Notes. 

Radd-ul-Muhtar,  VoL  5,  pp.  465,  468,  469. 
Zaidu-nil-Ambani,  Vol.  2,  p.  306. 

SECTION  III. BEQUESTS  OF  U^E  AND  PRODUCE  OF 

PROPERTY  FOR  A LIMITED  PERIOD. 

(Arts.  488—493.) 

Art.  488.  Where  a testator  bequeaths  the  right 
of  residence  in  or  the  rents  of  his  house  for  life  or 
without  specifying  any  period,  the  legatee  during  his 
lifetime  is  entitled  to  reside  in  or  to  let  and  receive 
the  rents  of  the  house.  On  the  death  of  the  legatee 
however  the  property  becomes  the  absolute  property 
of  the  testator’s  heirs. 

If  the  bequest  for  use  or  produce  is  for  a fixed 
period,  the  legatee  is  entitled  to  enjoy  the  bequest  until 
the  said  hxed  period  has  expired,  and  if  the  testator 
has  bequeathed  the  usufruct  of  property  for  a number  of 
years  not  specified,  the  enjoyment  of  the  legacy  shall 
not  exceed  three  years. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  481,  482  ; Hedayah, 
Vol.  4,  p.  668. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  (Ibap.  5,  p.  692  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  307. 

Art.  489.  Where  a testator  bequeaths  the  use  or 
the  produce  of  immovable  property  which  does  not  ex- 
ceed the  third  of  his  estate,,  the  legatee  is  entitled 
to  be  placed  in  possession  of  such  property  and  to  enjoy 
it  in  accordance  with  the  conditions  of  the  bequest. 
Where  the  immovable  property  bequeathed  constitutes 
the  testator’s  entire  estate  and  the  use  or  produce  is 
divisible,  such  immovable  property  shah  be  divided  into 
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three  equal  parts  and  the  legatee  shall  be  entitled  to 
one-third,  and  the  heirs  to  two-thirds  without  power  to 
dispose  of  them  so  long  as  the  legatee’s  right  exists. 

Where  the  immovable  property  bequeathed  does 
not  constitute  the  testator’s  entire  estate  though  it 
•exceeds  one-third  thereof,  the  said  immovable  property 
is  to  be  divided  in  such  a manner  as  will  provide  the 
legatee  with  a third  of  the  use  or  produce  of  the  whole 
estate. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  482;  Hedaya,  Vol.  4, 

p.  668. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Chap.  5,  pj).  692,  693  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  308. 

Art.  490.  Where  use,  such  as  a right  of  residence.  Eight  of 
is  bequeathed,  the  legatee  cannot  let  the  house.  Where  b^q^uSteof 
produce,  such  as  rents,  are  bequeathed,  the  legatee  is  not  product  of 
entitled  to  the  right  of  residence.  property. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  482. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Chap.  5,  pp.  692,  693  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  311. 


Art.  491.  Where  the  produce  of  a certain  piece  Legatee’s 
of  land  is  bequeathed,  the  legatee  is  entitled  to  the  crops  standing 
standing  at  the  time  of  the  testator’s  decease,  and  to 
the  crops  which  such  land  shall  bear  subsequently 
whether  the  legacy  was  given  for  life  or  without  any 
period  being  specified. 


Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  483,  484. 

Hamilton’s  Hedayab,  Vol.  4,  Rk.  52,  Cbap.  5,  p.  695  : Zaidu- 
nil-Ambani,  Vol  . 2,  p.  312. 
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right  when 
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without 
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property 
may  be  be- 
queathed to 
one  person 
and  the 
property 
itself  to 
another. 


Uncondi- 
tional gift  is 
valid  to  the 
extent  of 
whole  pro- 


Art.  492.  Where  a testator  bequeaths  the  pro- 
duce of  his  land  or  garden  without  specifying  any  period, 
the  legatee  shall  only  be  entitled  to  the  crops  standing 
at  the  time  of  the  testator’s  death  and  not  to  sub- 
sequent crops. 

If  the  testator  bequeaths  such  produce  for  life,  the 
legatee  shall  not  only  be  entitled  to  the  crops  standing 
at  the  time  of  the  testator’s  death,  but  also  to  those 
which  may  be  grown  thereafter.  If  the  property 
bequeathed  bears  no  fruit  at  the  time  of  the  testator’s 
death,  the  rule  still  holds  good  as  to  subsequent  crops. 

Notes. 

Radd-ul-Muhtar,  VoL  5,  pp.  483,  484. 

Zaidu-nil-Ambani,  Vol.  2,  p.  312. 

Art.  493.  The  testator  may  bequeath  the  usufruct 
of  property  to  one  person  and  the  property  itself 
to  another.  If  the  land  bears  produce,  tithes,  land  tax, 
expenditure  on  irrigation  and  other  expenses  necessary 
for  the  improvement  of  the  land,  must  be  borne  by  the 
usufructuary  ; but  if  the  land  is  not  bearing  produce, 
these  outlays  and  taxes  must  be  borne  by  the  legatee 
to  whom  the  property  itself  has  been  bequeathed. 

Notes. 

Tahtavi,  Vol.  4,  pp.  334,  335. 

Zaidu-nil-Ambani,  Yol.  2,  p.‘313. 


SECTION  IV. — DEATH-BED  GIFTS  AND  TRANSACTIONS  BY 
THE  SICK.  “ 

(Arts.  494 — 505.) 

Art.  494.  An  unconditional  gift  made  by  a per- 
son enjoying  good  health  is  valid  to  the  extent  of  the 
whole  of  his  poperty.  ^ 


DBA'l'H-BKD  GIFTS. 
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^ Notes. 

Tahtavi,  Vol.  4,  p.  328. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  684  ; 
Zaidu-nil-Ambani,  vol.  2,  p.  314. 

Art.  495.  Bequests  are  valid  to  the  extent  of  a 
third  of  the  estate,  even  though  bequeathed  while  the 
testator  is  not  in  good  health. 

Notes. 

Tahtavi,  Vol.  4,  p.  328. 

Zaidu-nil-Ambani,  Vol.  2,  p.  817. 

See  Ashadoola  v.  Shaiba  Jhasor,  2 Hay,  345  (1863)  ; Ekin 
Beehee  v.  Ashraf  Ali,  1 W.  R.,  152  (1864)  ; Ashrufunissa  v. 
Azeemun,  1 W.  R.,  17  (1864)  ; Kureemun  v.  Mullick  Enaet 
Hossein,  W.  R.  Sup.  Vol.,  221  (1864)  ; 6 N.-W.  P.,  H.  C.  R., 
154  (1874)  : Gulam  Mustapha  v.  Hurmat,  I.  L.  R.,  2 AIL,  854 
(1880)  ; Wazir  Jan  v.  Altaf  Ali,  I.  L.  R.,  9 AIL,  357  (1887)  ; 
Sharifa  Bebi  v.  Gulam  Mahomed^  1.  L.  R.,  16  Mad.,  43  (1892)  ; 
Aga  Mahomed  Jaffer  Bindanim  v.  Koolsom,  I.  L.  R.,  25  Cal.,  9, 
P.  C. ; L.  R.,  241.  A.,  219  (1897)  ; Hassarat  Bibi  v.  Golam  Jafar, 
3 C.  W.  N.,  57  (1898). 

Art.  496.  Transactions  of  a gratuitous  nature  by  a 
person  during  his  last  illness  are  valid  as  bequests  only 
to  the  extent  of  a third  of  his  property. 

Notes. 

Tahtavi,  Vol.  4,  p.  328. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  684  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  318. 

Art.  497.  A gift  made  by  a cripple,  a paralytic  or 
a consumptive  person  is  valid  in  respect  of  the  whole  of 
his  property,  provided  the  malady  has  continued  for 
one  year  without  endangering  his  life  : if  his  life  is  in 
danger  the  disposition  is  onl}^  valid  to  the  extent  of  a 
third  of  his  property. 
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Where  a 
person  in 
last  illness 
acknow- 
ledges a 
debt  in 
favour  of 
another  who 
is  not  his 
heir. 


Where  a 
sick  person 
acknow- 
ledges a debt 
in  favour  of 
an  heir. 


How  the 
status  of 
heir  is  to  be 
determined. 


Notes. 

Eadd-ul-Muhtar,  Vol.  5,  p.  373  ; Fatawa-i-Alam- 
giri,  Vol.  7,  p.  77  ; Hedaya,  Vol.  4,  p.  637. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  685  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  314. 

See  Labhi  Beehee  v.  Bihhun  Beehee^  6 N.  W.  P.,  H.  0.  R.  .159 
(1874)  ; Muhammad  Gulshere  Khan  v.  Mariam  Begum,  I.  ]j.  R., 
3 AIL,  731  (1881)  ; Hassarat  Bihi  v.  Golam  Jaffer,  3 C.  W.  N.,  57 
(1898)  : Fatima  Bihee  v.  Ahmad  Baksh,  1.  L.  R.,  31  Cal.,  319, 
per  Rampini,  J.  (1903). 

Art.  498.  Where  a person  during  his  last  illness 
acknowledges  a debt  in  favour  of  another  who  is  not  his 
heir,  such  acknowledgment  is  valid  in  its  entirety,  even 
when  the  debt  exceeds  the  whole  value  of  the  property. 

Notes 

Kadd-ul-Muhtar,  Vol.  4,  p.  507. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  p.  438  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  327.  ^ 

Art.  499.  Where  a sick  person  acknowledges  a 
debt  in  favour  of  an  heir,  such  acknowledgment  is  void 
unless  assented  to  by  the  other  heirs.  On  the  other  hand 
where  he  acknowledges  having  used  a deposit  entrusted 
to  him  by  an  heir,  such  acknowledgment  is  valid. 

Notes. 

Eadd-ul-Muhtar,  Vol.  4,  pp.  509,  510. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  p.  437  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  327. 

Art.  500.  The  status  of  heir  must  exist  at  the 
time  the  acknowledgment  is  made,  whether  such  status 
arises  from  consanguinity,  or  any  other  cause  existing 
at  the  time  of  the  acknowledgment,  v 
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Notes. 

E-add-ul-Muhtar,  Vol.  4,  p.  510  ; Vol.  5,  p,  454. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  2,  p.  684;  Zaidu- 
nil-Ambani,  Vol.  2,  p.  333. 

Art.  501.  Where  a man  in  his  last  illness  acknow- 
ledges a debt,  or  makes  a bequest  in  favour  of  a wife, 
whom  during  the  same  illness  he  has  irrevocably 
repudiated  at  her  own  request,  she  is  only  entitled 
to  whichever  be  the  lower  in  amount  of  the  ac- 
knowledged debt  and  legacy,  or  of  the  share  of  the 
estate  which  would  devolve  upon  her  as  an  unrepudiated 
wife. 

Where  repudiation  did  not  take  place  at  the  wife’s 
request,  she  shall  have  the  whole  of  her  share  in  the 
estate,  however  large  it  may  be,  provided  her  husband 
dies  during  her  Iddat. 

Notes. 

Hadd-ul-Muhtar,  Vol.  2,  p.  571  ; Vol.  4,  p.  511. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  p.  438  : 
Zaidu-nil-Ambani,  Vol.  2,  p.  335. 

Art.  502.  Where  a man  is  in  debt  to  the  full 
extent  of  his  estate,  and  during  his  last  illness  remits  a 
debt  in  favour  of  a debtor,  such  release  is  void.  A 
release  made  in  favour  of  a debtor  who  is  also  an  heir  is 
always  void,  whether  the  sick  person  is  in  debt  or  not. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  508. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  25,  Chap.  3,  p.  437  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  336. 

Art,  503.  Where  a wife  during  her  last  illness 
remits  a debt  in  favour  of  her  husband,  such  release  is 
only  valid  when  assented  to  by  her  other  heirs. 
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Notes. 

Zaidu-nil-Ambani,  Vol.  2,  p.  336. 


Debt  takes 
precedence 
over  a lega- 
cy and  a 
legacy  over  a 
share  in  the 
inheritance. 


Art.  504.  > A debt  takes  precedence  over  a legacy,, 
and  a legacy  is  payable  before  a share  in  the  inheritance. 
A debt  acknowledged  by  a person  while  in  good  health, 
or  a debt  established  by  proof,  takes  precedence  over  a 
debt  acknowledged  during  the  last  illness,  even  though 
the  latter  debt  be  for  a deposit. 


Notes. 

Tahtavi,  Vol.  4,  pp.  367,  368,  369;  Radd-ul- 
Muhtar,  Vol.  4,  p.  507. 

Hamilton’s  Hedayah,  Yol.  3,  Bk.  25,  Chap.  3,  pp.  436,  437  ; 
Zaidu-nil-Ambani,  Yol.  2,  p.  339. 

See  Hamir  Singh  v.  Zakia^  I.  L.  R.,  1 All.,  57,  F.  B.  (1875) 
Sged  Bazuyat  Ilossein  v.  DooU  Chand^  L.  R.,  5 I.  A.,  211  ; I.  L. 
R.,  4 Cal.,  402,  P.  C.  (1878)  ; Land  Mortgage  Bank  v.  Bidoya- 
dhari  Dasi^  7 C.  L.  R.,  460  (1880)  ; Land  Mortgage  Bank  v.  Roy 
Luchmiput  Singh,  8 C.  L.  R.,  447  (1881)  ; Pirthi  Pal  Singh  v. 
Hussaini  Jan,  1.  L.  R.,  4 All.,  361  (1882)  ; M.  Awau  v.  Har 
Sahai,  1.  L.  R.,  7 AIL,  716  (1885);  Jafri  Begam,  v.  Amir 
Muhammad,  1.  L.  R.,  7 All.,  822,  F.  B.  (1885)  ; Bussiinteram 
V.  Kamaluddin  Ahmed,  1.  L.  R.,  11  Cal.,  421  (1885)  ; Amha 
Shankar  v.  Sayad  Ali  Rasul,  1.  L.  R.,  19  Bom.,  273  (1894) 
Amir  Bidhin  v.  Baij  Nath  Singh,  1.  L.  R.,  21  Cal.,  311  (1894). 


Debts  which 
cannot 
validly  be 
paid  daring 
last  illness. 


Art.  505.  A person  during  his  last  illness  cannot 
validly  pay  even  a portion  of  debts,  referred  to  in  the 
foregoing  Article,  if  there  are  other  debts  which  take 
precedence  over  them.  Creditors  whose  debts  were 
before  the  last  contracted  illness  are  on  the  same  footing 
with  the  wife  to  whom  dower  is  due,  and  the  creditors 


to  whom  rent  is  due. 
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Notes. 

Radd-ul-Muhtar,  Vol.  4,  pp.  507,  508. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  25,  Ch.  3,  p.  437  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  343. 


CHAPTER  III. 

THE  EXECUTOR:  HIS  POWERS  AND  DUTIES. 

(Arts.  506-552.) 

SECTION  I. — THE  EXECUTOR. 

(Arts.  606—520.) 

Art.  506.  A person  who  has  accepted  the  office 
of  executor  during  the  testator’s  life-time  cannot  after 
the  testator’s  death  refuse  to  fulfil  the  duties  of  executor, 
'Unless  the  testator  had  given  him  the  power  to  renounce 
the  executorship  at  any  moment. 

Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  521  ; Radd-ul-Muhtar, 
Vol.  5,  p.  487. 

Hamilton’s  Hedayah,  Vol.  4,  Bk.  52,  Chap.  7,  p.  697  ; 
Zaidu-nil-Ambani,  Vol.  2,  p.  135. 

By  Section  3 of  the  Probate  and  Administration  Act  (V  of 
1881)  “ Executor  ” means  a person  to  whom  the  execution  of  the 
will  last  of  a deceased  person  is,  by  the  testator’s  appointment, 
confided. 

See  also  Section  4 of  the  Probate  and  Administration  Act 
(V  of  1881)  ; In  the  goods  of  Hossein  All,  1 Fulton,  339  (1843); 
Alohainmad  AUf  v.  Ghandaree  Petro,  5 Sev.  S.  D.  A.,  119  (1858). 


Art.  507.  A refusal  to  become  executor,  made 
during  the  life-time  and  with  the  knowledge  of  the 
testator,  is  valid,  but  if  the  refusal  was  not  made  known 
to  the  testator,^  it  is  not  valid. 
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Where  after 
refusal  office 
cannot  be 
accepted. 


Where  exe- 
cutor before 
testator’s 
death 
neither 
accepts  nor 
refuses. 


Tacit  accept- 
ance equi- 
valent to 
express 
acceptance. 


Notes. 

Radd-ul-Muht^r,  Vol.  5,  p.  487. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Chap.  7,  p.  697  ; Zaidu- 
nil-Ambaui,  Vol.  2,  p.  136. 

c 

Art.  508.  A person  who  has  declined  to  become 
executor  during  the  life-time  and  with  the  knowledge 
of  the  testator,  cannot  accept  such  office  after  the 
testator’s  decease. 

Notes. 

Tahtavi,  Vol.  4,  p.  337. 

Zaidu-nil-Ambani,  Vol.  2,  p.  136. 

Art.  509.  An  executor  who  before  the  testator’s 
death  has  not  expressed  his  intention  of  refusing  or 
accepting,  can  do  so  after  the  testator’s  decease,  and  can 
then  accept  the  office  even  if  he  has  previously  declined 
it. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  487. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Chap.  7,  p.  697  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  137. 

Art.  510.  Tacit  acceptance  of  executorship  is  equi- 
valent to  an  express  acceptance.  Such  tacit  acceptance 
results  from  any  act  of  administration  on  the  part  of  the 
executor,  such  as  the  sale  of  anything  belonging  to 
the  testator’s  estate,  the  purchase,  on  behalf  of  the 
heirs,  of  anything  useful  to  them,  or  the  payment  or 
recovery  of  debts  due  to,  or  by  the  estate. 

Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  522. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Chap.  7,  p.  697  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  138.  c 
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Art.  511.  A testator  cannot  appoint  an  executor 
and  restrict  him  to  the  accomplishment  of  certain 
specified  acts.  Where  such  a restriction  is  made  the 
executorship  is  regarded  as  a general  one.  Thus,  if  the 
deceased  has  appointed  one  person  to  discharge  his 
debts  and  another  to  recover  them  both  become  general 
executors. 


Notes. 

Radd-ul- Muhtar,  Vol.  5,  p.  487. 

Baillie,  Bk.  10,  Chap.  8,  p.  671  ; Zaidu-nil-Ambani,  Vol.  2, 
p.  139. 


Art.  512.  A testator  can  appoint  as  executor 
his  wife,  the  mother  of  a*  minor  child,  any  other  woman, 
or  any  one  of  his  heirs.  The  mother  or  any  other 
person  can  be  appointed  to  watch  over  the  acts  of  the 
executor  acting  as  guardian  of  the  children’s  property. 

Notes. 

Zaidu-tiil-Ambani,  Vol.  2,  p.  141. 

Art.  513.  An  executor  appointed  by  the  father 
takes  precedence  over  the  paternal  grandfather.  If  the 
father  appoints  as  executor  of  his  son’s  property  the 
latter’s  mother,  and  persists  in  this  wish  until  his  death, 
the  paternal  grandfather  cannot  claim  the  right  to 
administer  the  son’s  property.  On  the  other  hand 
if  the  father  dies  intestate,  the  paternal  grandfather,  if 
a man  of  prudence  ajid  capable  of  fulfilling  the  duties 
of  executor,  takes  precedence  over  the  mother. 

Notes. 

Eadd-ul-Muhtar,  Vol.  5,  p.  497. 

Hamilton’s  Hedayab,  Vol.  4,  Bk.  52,  Ch.  7,  p.  702  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  141. 
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Qualifica- 
tions neces- 
sary for  an 
executor. 


Testator  can 
always  re- 
voke execu- 
torship. 


Art.  514.  An  executor  should  be  a Muslim,  of 
sound  mind,  adult,  trustworthy  and  a man  of  prudence. 
Where  a testator  has  appointed  as  executor  any  person 
not  possessing  these  qualifications,  the  judge  may  remove 
him  and  appoint  another  in  his  place. 

c 

Notes. 

Bahrr-ul-Rayek,  Yol.  8,  p.  523. 

Baillie,  Bk.  10,  Chap.  8,  pp.  667-659  ; Hamilton’s  Hedayah, 
Vol.  4,  Bk.  52,  Chap.  7,  p.  698  ; Zaidu-nil-Ambani,  Vol.  2,  p.  142  ; 
Clavel,  Vol.  1,  pp.  340,  341,346. 

See  Sale’s  Koran,  Chap.  IV,  p.  77. 

Where  a Mahomedan  appointed  a Hindu  as  executor,  held, 
that  though  the  appointment  of  other  than  a Muslim  as  executor  to 
the  will  of  the  Muslim  is  lawful,  yet  it,  was  incumbent  upon  the  Kazi 
to  remove  him  from  his  office  ; the  reason  why  the  appointment, 
though  not  perfectly  correct,  is  said  to  be  legal,  is  because  his  official 
acts,  as  executor,  are  valid  according  to  Mahomedan  law — M. 
Ameenoodeen  v.  M.  Kuheeroodeen,  4 Sel.  Rep.,  S.  D.  A.,  63  (1825). 

Although  the  appointment  by  a Mahomedan  of  a person  of 
another  religion  to  be  his  executor  is  valid,  yet  it  is  incumbent  on 
the  ruling  power  to  take  the  trust  out  of  his  hands  and  appoint 
another.  Where,  therefore,  a Mahomedan  appointed  a (ffiristian 
as  his  executor  to  his  last  will  and  testament,  held,  such  appoint- 
ment was  lawful — Henry  Imlach  v.  Zuhooroonisa  Khartum^  4 Sel. 
Rep.,  S.  D.  A.,  382  (1828). 

The  appointment  of  an  infidel  executor  does  not  invalidate 
the  will,  and  further,  all  the  acts  of  such  an  executor,  and  his 
dealing  with  the  property  under  the  will,  until  he  is  removed  by 
tlie  Civil  Court,  are  good  and  valid  according  to  Mahomedan  law — 
Jelian  Khan  v.  6’.  AT.  Mandy^  10  W.  R.,  185,  per  Phear,  J.  (1868). 

Art.  515.  A testator,  even  without  the  execu- 
tor’s knowledge,  may  revoke  the  executorship  which 
the  latter  has  accepted. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  487. 

^ Zaidu-nil-Ambani,  Vol.  2,  p.  143.^ 


c 
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Art.  516.  So  long  as  he  is  trustworthy  and  capa- 
hle  of  discharging  his  duties,  an  executor  appointed  by 
the  testator  cannot  be  removed  by  the  judge.  If  he  is 
not  able  to  discharge  such  duties,  the  judge  will  appoint  a 
co-executor.  But  where  the  judge  considers  an  executor 
incompetent  to  fulfil  the  duties  of  his  office,  he  can  appoint 
another  in  his  place.  Should  he  subsequently  become 
competent,  the  judge  can  reinstate  him  in  his  position  as 
-executor. 

The  executor  cannot  be  removed  on  a mere  com- 
plaint made  by  one  or  several  of  the  heirs.  He  can 
only  be  removed  when  he  has  been  proved  guilty  of  a 
breach  of  trust. 

Notes. 

Fath-ul-Kadir,  Vol.  4,  p.  300  ; Hedaya,  Vol.  4, 
p.  677  ; Radd-ul-Muhtar,  Vol.  5,  p.  488. 

Baillie,  Bk.  10,  Chap.  8,  p.  669  ; Hamilton’s  Hedayah,  Vol.  4, 
Bk.  52,  Chap.  7,  p.  698  ; Zaidu-nil-Ambani,  Vol.  2,  144  ; Clavel, 
Vol,  1,  pp.  341,  346. 

Art.  517.  Where  a man  dies  without  having  ap- 
pointed an  executor  and  leaving  no  heirs,  the  judge  will 
appoint  an  executor,  in  the  event  of  there  being  debts 
owing  by  the  estate  or  assets  to  be  realized,  or  to  carry 
out  the  last  wishes,  if  any,  of  the  testator. 

The  judge  may  also  appoint  an  executor,  if  one  of 
the  heirs  is  a minor,  if  the  minor’s  father  is  notoriously 
extravagant,  if  there  is  occasion  to  establish  a right  in 
the  interests  of  a minor  whose  guardian  is  away  in  a 
distant  country,  or  if  the  heirs  persist  in  refusing  to 
sell  the  property  of  the  estate  in  order  to  pay  the  debts. 

Notes. 

Badd-ul-Muhtar,  Vol.  5,  p.  497  ; Hamidiah,  Vol.  2, 
p.  317  ; Fatawa-i-Khairiah,  Vol.  2,  p.  218. 

Zaidu-nil-Anibani,  Vol.  2,  p.  146  ; Clavel,  Vol.  1,  p.  364. 
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Cases  in 
which  joint 
executors 
cart  inde- 
pendently of 
each  other. 


Where  two 
executors  are 
appointed 
and  only  one 
accepts. 


Art.  518.  Where  the  deceased,  or  even  the  judge, 
has  appointed  two  executors,  neither  of  them  can  validly 
act  independently  of  the  other,  except  in  the  following 
cases  : — 

The  burial  of  the  deceased  : , the  bringing  of  legal 
actions  in  the  deceased’s  name  to  protect  his  rights  : 
the  claiming  of  debts  due  to  the  deceased  : the  payment 
of  debts  due  by  the  deceased  : the  carrying  out  of  the 
last  wish  of  the  deceased  in  favour  of  some  poor  person  : 
the  purchase  of  necessaries  for  the  minor’s  use  : the 
acceptance  of  a gift  in  the  minor’s  favour  : the  setting  of 
the  minor  to  some  occupation  : the  lending  or  leasing 
of  the  minor’s  property  : the  repayment  of  loans  of 
specified  property  deposited  with  the  deceased  : the  res- 
titution of  goods  wrongly  acquired  by  the  deceased  and 
of  goods  bought  by  him  under  a defective  sale  : the 
division  with  any  co-owner  of  the  deceased,  of  things 
which  may  be  replaced  by  others  of  a like  nature  : the 
sale  of  any  object  likely  to  deteriorate  : and  the  reco- 
very of  scattered  property. 

Whether  the  testator  authorized  his  executors  to 
act  separately  or  conjointly,  his  intention  must  in  either 
case  be  carried  out. 


Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  489,  491. 

Baillie,  Bk.  10,  Chap.  8,  pp.  669,  670  ; Hamilton’s  Hedayah, 
Vol.  4,  Bk.  52,  Chap.  7,  pp.  698,  699  ; Zaidn-nil-Ambani,  Vol,  2, 
p.  148  ; Clavel,  Vol.  1,  p.  345, 


Art.  519.  Where  two  executors  are  appointed  by 
the  testator  and  after  the  latter’s  death,  one  only  accepts 
the  executorship,  the  judge  may  appoint  some  other 
person  to  act  jointly  with  him.  , 
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Where  such  a person  is  appointed,  the  executor  takes 
precedence  when  it  is  a question  of  protecting  the 
property  of  the  testator,  but  the  executor  cannot  dispose 
of  any  property  without  such  person’s  co-operation  and 
advice. 

Notes. 

Radd-ul- Muhtar,  Vol.  2,  pp.  487,  491. 

Baillie,  Bk.  10,  Chap.  8,  p.  671  ; Hamilton’s  Hedayah,  Vol. 

4,  Bk.  52,  Chap.  7,  p.  700  ; Zaidu-nil-Ambani,  Vol.  2,  p.  154. 

Art.  520.  Where  the  deceased  has  apppointed  an  where 
executor  who  in  his  turn  has  appointed  an  executor,  appoint 
the  latter  becomes  executor  for  both  estates,  even  when  executor 

who  in  his 

his  appointment  is  only  in  respect  of  the  executor’s  turn  ap- 

. . rN  1 1 1 • 1 • 1 j points  an 

estate,  bo  also  where  the  judge  appoints  an  executor  executor, 
who,  in  his  turn,  appoints  an  executor,  the  latter, 
if  the  executorship  is  general,  becomes  executor  for  both 
estates. 


« Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  491,492  ; Durrul- 
Mukht^r,  Vol.  5,  p.  503. 

Baihie,  Bk.  10,  Chap.  8,  pp.  672,  673  ; Hamilton’s  Hedayah, 

Vol.  4,  Bk.  52,  Chap.  7,  p.  700  ; Zaidn-nil-Ambani,  Vol.  2, 
p.  156. 

According  to  Mahomedan  law,  an  executor  is  competent,  on 
the  approach  of  his  death,  to  appoint  a successor  for  the  same 
purpose — S.  Hafeez-oor- Rahman  v.  KJiadim  Hossein^  4 N.  W.  P., 

H.  C.  R.,  106  (1871). 

SECTION  II  — POWERS  AND  DUTIES  OF  EXECUTORS. 

(Arts.  521—552.) 

Art.  521.  When  the  heirs  are  all  minors  and  the  where 

. ^ the  executor 

estate  is  free  from  all  debts  and  legacies,  the  executor  can  dispose^ 
has  the  power  to  dispose  of  the  movable  property  property. 
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even  at  a slight  loss,  and  whether  or  not  the  heirs  are  in 
immediate  need  of  money. 

The  executor  can  only  dispose  of  the  minors 
immovable  property  for  one  of  the  following  reasons  : — 

1.  When'  such  immovable  property  can  be  sold  at 
double  its  value. 

2.  When  there  is  a debt  against  the  estate  which 
can  only  be  liquidated  by  the  sale  of  the  immovable  pro- 
perty, in  which  case  the  executor  is  empowered  to  sell 
only  such  portion  of  the  immovable  property  as  will 
satisfy  such  debt. 

3.  When  the  deceased  has  not  indicated  how 
legacies  are  to  be  paid  and  there  is  no  sufficient 
movable  property  to  meet  such  legacies,  in  which  case 
only  such  portion  of  the  immovable  property  as  will 
satisfy  the  legacies  may  be  sold. 

4.  When  the  minor’s  requirements  demand  the 
sale  of  immovable  property,  it  may  then  be  disposed  of 
at  its  actual  value  or  even  at  a slight  loss. 

5.  When  the  up-keep  of,  and  taxes  on,  the  immov- 
able property  exceed  its  revenue. 

6.  When  immovable  property  such  as  a house  or 
shop  is  in  danger  of  falling  down. 

7.  When  the  immovable  property  is  liable  to 
incur  any  loss  through  the  influence  of  a powerful 
man. 

Trees,  palms  and  sheds,  but  not  the  ground  the^^- 
stand  on,  are  held  to  be  movable  property. 

Any  sale  of  immovable  property  by  an  executor 
except  for  one  of  the  above-mentioned  legal  reasons  is 
void,  and  cannot  be  ratified  by  the  minor  on  attaining  his 
majority.  ^ 
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Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  533  ; Harnidiah,  Vol.  2^ 
p.  322  ; Radd-ul-Muhtar,  Yol  5 , pp.  494,  495  ; Fatawa- 
i-Khariah,  Yol.  2,  pp.  217,  218’ 

Baillie,  Bk.  10,  Chap.  ,8,  pp.  673,  674,  676,  677  ; Hamilton’s 
Hedayah,  Vol  4,  Bk.  52,  Chap.  7,  p.  702  ; Zaidu-niBAmbani, 
Vol.  2,  p.  157  ; Clavel,  Vol.  1,  p.  349. 

Section  3 of  the  Probate  and  Administration  Act  (V  of 
1881)  defines  minor  as  follows  : — “ Minor  ” means  any  person 
subject  to  the  Indian  Majority  Act,  1875,  who  has  not  attained 
his  majority  within  the  meaning  of  that  Act,  and  any  other 
person  who  has  not  completed  his  age  of  eighteen  years,  and 
“ minority  ” means  the  status  of  any  such  person. 

Section  3 of  the  Bengal  Court  of  Wards  Act  (II  of  1879) 
defines  minor  as  follows  ; — “ Minor  ” means  a person  who  has  not 
completed  his  age  of  twenty-one  years. 

See  Chapters  VI,  VII  and  XIII  of  the  Probate  and  Adminis- 
tration Act  (V  of  1881). 

By  Mahomedan  law  an  executor  may  properly  sell  portions 
of  the  estate  of  a deceased  Mahomedan,  if  such  sale  be  necessary 
for  the  purpose  of  paying  debts  or  legacies,  or  otherwise  in  the 
course  of  a due  administration  of  the  estate — Shah  Enaet  Hossein 
V.  Syiid  Rumzan,  10  W^.  R.,  216  (1868). 

The  powers  of  the  executor  or  administrator  of  a Cutchi 
Memon  are  generally  limited  to  recovering  debts,  and  securing 
debtors  paying  the  same,  and  the  same  rule  would  seem  to  apply 

to  the  executor  or  administrator  of  a Khoja  Mahomedan 

Ahmedhhoy  Huhihhoy  v.  Vulleebhoy  Gassumhhoy,  I.  L.  R.,  6 Bom., 
703  (1882)  ; See  also  In  the  matter  of  Haji  Ismail^  I.  L.  R., 
6 Bom.,  452  (1880). 


Art.  522.  When  the  estate  is  free  from  all  debts  where  the 
and  legacies  and  the  heirs  are  all  adult  and  are  present,  theheh-ris 
the  executor  cannot  dispose  of  any  property  without  befoiTthe 
their  consent.  executor  can 


dispose  of 
any  of  the 
pr/on^erty. 
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the  movable 
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Procedure 
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He  can  however  recover  debts  and  validly  receive 
any  thing  else  which  may  be  due.  If  the  heirs  are  all 
adult  and  absent,  the  executor  can  only  dispose  of  the 
movable  property,  and  take  charge  of  the  proceeds. 

When  all , the  heirs  are  adult  and  some  are  present 
and  others  absent,  the  executor  can  only  dispose  of  that 
portion  of  the  movable  property  which  falls  to  the  share 
of  those  who  are  absent.  He  can  only  dispose  of  their 
shares  in  the  immovable  property  for  the  payment  of 
debts. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  494. 

Zaidu-nil-Ambani,  vol.  2,  p.  163. 

Art.  523.  Where  there  is  no  debt  or  legacy  pay- 
able out  of  the  estate,  and  some  of  the  heirs  are  minors 
and  some  adult,  the  executor  can  dispose  of  the  movable 
and  immovable  property  falling  to  the  share  of  the 
minors,  provided  that  it  is  for  any  of  the  reasons 
specified  in  Art.  521.  He  cannot  ^ dispose  of  the 
shares  devolving  upon  the  heirs  who  are  adult,  unless 
they  are  absent ; in  which  case  he  can  only  dispose 
of  their  shares  in  the  movable  property. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  494.  ^ 

Baillie,  Bk.  10,  Chap.  8,  p.  675  ; Zaidu-nil-Ambani,  Vol.  2, 
p.  164. 

Art.  524.  When  the  estate  is  charged  with  debts 
and  legacies  and  there  is  no  money  in  cash,  it  is  not 
incumbent  on  the  heirs  to  pay  such  debts  and  legacies 
from  their  own  funds,  if  the  estate  of  the  deceased  is 
wholly  absorbed  by  such  debts.  The  executor,  appointed 
by  the  father,  can  dispose  of  all  the  movable  and 
immovable  property  of  the  estate.  , 
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Where  there  is  no  money  in  cash  to  pay  the  debts 
and  legacies,  and  the  debts  do  not  absorb  the  entire 
estate,  the  executor,  even  without  the  consent  of  the 
heirs,  can  dispose  of  so  much  of  the  property  as  will 
suffice  to  pay  such  debts  and  legacies. 

In  providing  for  the  payment  of  debts  or  of  legacies, 
the  executor  must  first  dispose  of  the  movable  property  : 
should  the  sum  thus  realized  be  insufficient,  he  can 
then  dispose  of  such  portion  only  of  the  immovable 
property  as  will  satisfy  the  debts  and  legacies. 

Notes. 

Radd-ul-Muhtar,  Yol.  5,  p.  494. 

Zaidu-nil-Ambani,  Yol.  2,  p.  16o. 

Art.  525.  A paternal  grandfather  or  the  executor 
he  appoints,  cannot  dispose  of  any  property  of  the 
estate,  movable  or  immovable,  to  pay  the  deceased’s 
debts  or  legacies.  Either  of  them,  however,  can  dispose 
of  the  said  property  to  pay  the  debts  due  by  the  minor 
heirs. 

The  creditors  or  legatees  of  deceased  must  apply  to 
the  judge,  who  will  order  such  part  of  the  property  to 
be  sold  as  will  satisfy  their  claims. 

Notes. 

Radd-ul-Muhtar,  Yol.  5,  pp.  497,  504,  505. 

Zaidu-nil-Ambani,  Yol.  2,  p.  166. 

See  Section  90  of  the  Probate  and  Administration  Act.  (Y  of 
1831). 

Art.  526.  An  executor  appointed  b}^  a mother, 
cannot  dispose  of  any  propert}^  movable,  or  immovable, 
except  such  property  as  is  inherited  from  the  mother. 
He  cannot  even  dispose  of  property  inherited  by  the 
minor  from  the  mother  when  there  is  in  existence  a 


Paternal 
grandfather 
cannot  sell 
any  proper- 
ty to  pay 
the  debts  or 
legacies  of 
the  deceased 
without 
sanction 
of  the  judge. 


Power  of  the 
executor 
appointed  by 
a mother. 


304 


INSTITUTES  OF  MUSS  ALMA  N LaW. 


Powers  of 
the  executor 
as  regards 
the  applica- 
tion of 
minor’s 
property. 


Powers  of 
the  executor 
as  regards 
the  sale  of 
minor’s  pro- 
perty. 


father  or  a paternal  grandfather,  or  an  executor 
appointed  by  either  of  them.  On  the  other  hand  the 
executor,  appointed  by  the  mother,  can  dispose  of  her 
estate,  if  the  minor  has  no"'  father  or  paternal  grandfather 
living,  and  no  executor  has  been  appointed  by  them. 

When  the  mother  has  left  no  debts  or  legacies,  her 
executors  can  only  dispose  of  such  portion  of  the 
movable  property  as  is  sufficient  to  purchase  neces- 
saries for  the  wards.  When  the  mother  has  left  debts 
or  legacies  her  executor  can  sell  both  the  movable  and 
immovable  property  to  satisfy  such  debts  or  legacies. 

Notes. 

Radd-ul-Muhtar,  Yol.  5,  pp.  495,  497. 

Baillie,  Bk.  10,  Chap.  8,  pp.  675,  678  ; Zaidu-nil-Ambani, 
Vol.  2,  p,  167  ; Clavel,  Vol.  1,  p.  352. 


Art.  527.  An  executor  can  apply  the  property 
of  a minor  in  trade,  on  behalf  of  and  for  the  benefit 
of  the  minor,  and  with  a view  to  increasing  the  latter’s 
estate.  He  can  do  any  thing  that  tends  to  the  minor’s 
welfare  and  interest,  but  he  cannot,  on  his  own  account,, 
trade  with  the  property  of  the  minor. 

Notes. 

Fatawa-i-Khairiah,  Yol.  2,  p.  337. 

Baillie,  Bk.  10,  Chap.  8,  pp.  680,  681;  Hamilton’s  Hedayah, 
Vol.4,  Bk.  52,  Chap.  7,  p.  702  ; Zaidu-nil-Ambani,  Vol.  2,  p.  169. 

Art.  528.  An  executor,  even  at  a slight  loss,  can 
sell  the  movable  property  of  a minor  to  a person  who 
is  a stranger  to  the  executor  and  to  the  deceased,  and, 
on  the  minor’s  behalf  he  can  buy  any  property  from 
such  a person.  He  can  sell  nothing  to  an  heir  of  the 
deceased,  unless  the  sale  be  greatly  to  the  advantage  of 
the  minor.  c 
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Notes. 

Fatawa-i-Khairiah,  Vol.  2,  pp.  323,  324  ; Radd-ul- 
Muhtar,  Vol.  5,  pp.  493,  502.  ^ 

Zaidii-nil-Ambani,  Vol.  2,  p.  170. 


Art.  529.  A.n  executor  can  sell  a ininor  s property 
and  allow  a reasonable  time  for  payment,  provided  that 
the  buyer  is  solvent,  and  not  likely  unduly  to  delay 
the  payment  or  deny  the  debt  when  it  becomes  due. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  103. 

Zaidu-nil-Ambani,  Vol.  2,  p.  173. 


Art.  530.  An  executor  appointed  by  the  father, 
can  sell  his  own  property  to  the  minor,  and  can  himself 
buy  the  latter’s  property,  provided  that  the  transaction 
is  greatly  to  the  advantage  of  the  minor. 

Where  the  executor  buys  immovable  property  from 
the  minor,  the  price  paid  must  be  double  its  value  and 
if  he  sells  to  the  minor,  it  must  be  half  its  value. 

Where  the  executor  buys  movable  property  from 
the  minor,  the  price  paid  must  be  one  and  a half  times 
its  value  and  if  he  sells,  it  must  not  be  more  than 
two-thirds  of  its  value. 

An  executor  appointed  by  the  judge,  can  never 
buy  property  belonging  to  the  minor  or  sell  to  the  minor 
property  of  his  own. 


Notes. 

Durrul-Mukhtar,  Vol.  5,  p.  493  ; Radd-ul-Muhtar, 
Vol.  5,  p.  493. 

Zfiidu-nil- Ambani,  Vol.  2,  p.  172. 

AR,  IMl/ 
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Powers  of 
tue  executor 
as  regards 
giving  or 
lending 
minor’s 
property. 


Executor 
can  delegate 
his  powers 
to  another 
person. 


Executor 
cannot 
release  a 
debtor  from 
a debt  due  to 
the  estate. 


Art.  531.  An  executor  cannot  pay  his  own  debts 
out  of  the  minors  property,  nor  can  he  borrow  or  lend 
property  of  the  minor.  He  cannot  pledge  his  own  goods 
in  the  minor’s  interest,  nor  can  he  give  the  minor’s 
goods  by  way  of  security  for  his  own  debts.  He  can, 
however,  pledge  the  minor’s  property  in  order  to 
secure  a debt  of  the  minor.  He  can  also  accept  a 
security  in  respect  of  a debt  due  to  the  minor  or  to  the 
deceased.  ' 


Notes. 

Fatawa-i-Alamgiri,  Yol.  7,  p.  104  ; Tankihul 
Hamidiah,  Yol.  2,  p.  3.29  ; Radd-ul-Muhtar,  Yol.  5, 
p.  348  ; Bahrr-ul-Kayek,  Yol.  8,  p.  534. 

Zaidu-nil-Ambani,  Vol.  2,  p.  173  ; Clavel,  Vol.  1,  p.  354* 

Art.  532.  An  executor  can  delegate  to  another 
person  all  his  powers  of  administration  of  the  minor’s 
property.  Such  delegation  terminates  on  the  death  of 
the  executor  or  of  the  minor. 

Notes. 

Fatawa-i-Khairiah,  Yol.  2,  p.  219. 

Zaidu-nil-Ambani,  Vol.  2,  p.  178. 

Art.  533.  An  executor  cannot  release  any  debtor 
from  a debt  due  to  the  deceased,  nor  can  he  remit  part 
of  a debt  due  to  the  latter,  nor  grant  any  extension  of 
time  to  a debtor.  But  if  the  debt  was  contracted  by 
himself,  he  can  either,  on  his  own  responsibility,  remit 
the  debt  in  part,  or  grant  afi  extension  of  time  or 
even  release  the  debtor  altogether. 

Notes. 

Fatawa-i-Alamgiri,  Yol.  7,  p.  105,  ; v 

^ Zaidu-nil-Ambani,  Vol.  2,  p.  178.^ 
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Art.  534.  An  executor  can  compound  a debt  due 
to  the  deceased  or  to  the  minor,  provided  the  debt 
cannot  be  proved  or  is  not  supported  by  witnesses  and 
is  denied  by  the  debtor.  If  the  existence  of  the  debt  is 
supported  by  trustworthy  Avitnesses  or  if  it  is  acknow- 
ledged by  the  debtor  ot  judicially  decreed,  the  executor 
cannot  compound  it.  On  the  other  hand,  if  the  minor 
owes  a debt  which  is  not  disputed  or  which  is  recognized 
by  the  judge,  the  executor  must  pay  such  debt  in  full. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  105. 

Zaidu-nil-Ambani,  Vol.  *2,  p.  180. 

Art.  535.  An  admission  on  the  part  of  the 
executor  of  liability  in  respect  of  a debt  or  legacy, 
is  void. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  496. 

Zaidu-nil-Ambani,  Vol.  2,  p.  180. 

Art.  536.  An  acknowledgment  by  an  heir  of  a debt 
due  by  the  deceased,  is  only  binding  on  such  heir  and  he 
must  contribute  towards  its  payment  in  proportion  to 
his  share  in  the  estate  of  the  deceased.  Thus,  should 
an  heir  acknowledge  a legacy  amounting  to  a third  of 
the  estate,  he  must  contribute  a third  part  of  his  share 
in  the  estate  towards  the  payment  of  such  legacy. 

Notes. 

Radd-ul-Muhtar,  Vol.  4,  p.  501. 

Zaidu-nil-Ambani,  Vol.  2.  p.  183. 

Art.  537.  An  executor  must  provide  a reasonable 
scale  of  maintenance  for  his  ward,  neither  stinting  Jiini 
nor  being  too  lavish  with  him.  Should  the,  minor’s 
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ces ward’s 
mainte- 
nance. 


kespoii- 
sibility  of 
executor  for 
paying  debt 
due  by  the 
deceased’s . 
estate. 


maintenance  as  fixed  by  the  judge,  be  insufficient,  the 
executor  has  the  power  to  add  to  it. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  500. 

Zaidii-nil-Ambani,  Vo).  l5,  p.  185. 

See  Sale's  Koran,  Chap.  XVTI,  p.  220,  and  Chap.  XX  VI, 
p.  301. 

Art.  538  An  executor  who  out  of  his  own  funds 
has  paid  for  the  maintenance  of  a minor  who  is  without 
means,  or  who  possesses  property  which  cannot  be 
utilized,  cannot  claim  to  be  indemnified  for  such  advances, 
unless  at  the  time  of  making  such  payment  he  had 
declared  before  witnesses  that  he  did  so  with  a view  to 
their  recovery.  In  such  a case  the  executor  can  claim 
to  be  reimbursed  by  the  minor,  unless  he  comes  within 
the  list  of  relations  who  can  be  made  liable  for  the  poor 
minor’s  maintenance. 

Notes. 

Kadd-ul-Muhtar,  Vol.  2,  pp.  727,  728  ; Vol.  5,  pp. 
498,  505. 

Zaidu-nil-Aiiibani,  Vol.  2,  p.  185. 

Art.  539.  Where  an  executor  pays  a debt  against 
the  deceased’s  estate  and  the  debt  has  been  proved  by 
the  claimant,  or  been  admitted  by  the  heirs,  the  execu- 
tor is  alone  responsible  for  such  payment,  unless  he  can 
himself  furnish  sufficient  proof  of  such  debt,  in  which  case 

he  will  not  be  responsible. 

Notes. 

Fatawa-i-Alamgiri,  Vol.  7,  p.  105  ; Radd-ul-Muhtar, 
VoL  5,  p.  496. 

Zaidu-nil-Arabani,  Vol.  2,  p.  187. 
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Art.  540.  When  an  executor  is  without  means,  he 
•can  claim  the  salary  usually  paid  in  such  cases,  other- 
wise no  salary  is  due. 

Notes. 

Fatawa  Sirajiah,  pp.  435,  436  ; Fatawa  i-Kazi 

Khan,  Vol.  4,  p.  439. 

Zaidu-nil-Ainbani,  Vol.  2,  p.  189  ; Olavel,  Vol.  1,  p.  356- 

Art.  541.  On  attaining  his  majority,  a minor  can 
•demand  from  the  executor  an  account  of  his  adminis- 
tration. The  minor  must  pay  the  costs  of  such  account. 

\Vhere  an  executor  refuses  to  furnish  an  account 
•of*  his  administration,  the  judge  may  order  him  to  do  so, 
but  shall  not  imprison  him. 

Notes. 

Radd-ul- Muhtar,  Vol.  5,  pp.  500,  501. 

Zaidu-nil-Ambani,  Vol.  2,  p.  189. 

Art.  542.  Where  an  executor  dies  without  speci- 
fying the  property  of  his  ward,  the  executor's  estate  is 
not  responsible.  Where  the  executor  has  specified  the 
property,  the  ward  upon  coming  of  age,  is  entitled  to 
claim  such  property,  if  it  exists,  or  its  value  from  the 
•executor's  estate  if  the  property  has  disappeared. 

Notes. 

Hamalvi,  p.  469. 

Zaidu-nil-Ainbaiii,  Vol.  2,  p.  194  ; Clavel,  Vol.  1,  p.  360. 


Art.  543.  An  executor  s sworn  declaration  holds 
good  in  respect  of  all  acts  which  fall  within  the  scope 
-of  his  duties  as  executor,  unless  the  contrary  lie  proved. 

Notes. 

Radd-uh Muhtar,  Vol.  5,  p.  501 
Zaidu-nil-Anibani,  Vol.  2,  p.  189. 
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Where  it  is 
not  suffi- 
cient.^ 


Executors 
false  state- 
ments must 
be  rejected. 


Where  exe- 
cutor’s de- 
claration as 
to  expendi- 
ture may 
or  may  not 
be  accepted. 


Art.  544.  With  regard  to  acts  which  are  outside  his 
powers  and  duties,  the  executor’s  sworn  declaration  by 
itself,  will  not  hold  good  : the  burden  of  proof  falls  on 
him. 

Notes. 

Radd-ul-Muht^r,  Vdl.  5,  p.  501. 

Zaidu-nil-Ambani,  YoL  2,  p.  191. 

Art.  545.  Where  an  executor’s  statements  are 
shown  to  be  false  they  must  be  rejected. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  p.  501. 

Zaidu-nil-Ambani,  Yol.  2,  p.  189  ; Clavel,  Yol.  1,  p.  360. 

Art.  546.  An  executor’s  declaration  shall  be  ac- 
cepted with  regard  to  any  reasonable  expenditure  he  has 
made  on  behalf  of  the  minor  or  the  deceased,  except 
among  others,  in  the  following  cases  : — 

If  he  claims  to  have  paid  without  an  order  from  the 
judge  a debt  for  which  the  deceased  was  liable  or  to 
have  paid  the  same  out  of  his  own  funds  ; if  he  claims 
that  during  his  minority,  the  minor  has  made  use  of  the 
property  of  another,  and  that  the  executor  has  com- 
pensated the  owner  from  his  own  funds  or  from  those  of 
his  ward  ; if  he  claims  that  he  has  provided  maintenance 
for  some  specified  person  with  whom  the  minor  is  prohibit- 
ed from  contracting  marriage;  if  he  claims  to  have  paid  the 
minor’s  land-tax  during  the  bad  season  for  agriculture, 
if  he  claims  to  have  paid  debts  contracted  by  a minor 
authorized  to  engage  in  trade  ;■  if  he  claims  to  have 
paid  dower  out  of  his  own  funds  to  a woman  to  whom 
he  married  his  ward  and  who  is  dead;  or  if  he  claims 
a share  of  the  profits  realized  through  his  trading  with 
the  minor’s  funds  under  a claim  of  alleged  partnership 
(muzarihhat).  c 
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In  all  these  cases,  if  the  minor  upon  attaining  his 
majority,  dispute  the  executor’s  statement,  he  cannot  be 
made  liable,  unless  the  executor  substantiates  his  claim 
by  the  evidence  of  trustworthy  witnesses. 

Notes. 

Tahtavi,  VoJ.  4,  p.  345  ; Radd-ul-Muhtar,  Vol.  5, 
pp.  500,  501. 

Zaidu-nil-Ambani,  Vol.  2,  p.  191  ; Clavel,  Vol.  1,  p.  360. 

See  Sections  146,  147  of  the  Probate  and  Administration 
Act  (V  of  1881). 

Art.  547.  When  a minor  ward  of  either  sex, 
attains  his  or  her  majority,  the  executor  must  not  deliver 
possession  of  the  property,  unless  he  is  satisfied  that 
the  ward  is  able  to  administer  the  estate  properly. 

Notes. 

Tahtavi,  Yol.  4,  p.  85. 

Zaidu-nil-Ambani,  Vol.  2,  p.  195. 

Art.  548c  ^ Where  a minor  attains  his  majority  and 
is  in  full  possession  of  his  faculties,  he  becomes  respon- 
sible for  his  actions.  Neither  his  father  nor  the  executor 
can  interfere  with  the  administration  of  his  own  property, 
unless  the  judge  has  declared  him  incapable  (^f  adminis- 
tering it. 

, * Notes 

Radd-ul-Muhtar,  Vol.  5,  pp.  104,  105. 
Zaidu-nil-Ambani,  Vol.  2,  p.  195. 

See  Sale’s  Koran,  (lhap.  IV,  p.  60. 

Art.  549.  Where  a minor  upon  attaining  his 
majority  shows  an}^  tendency  towards  extravagance,  his 
property  is  not  to  be  delivered  to  him  until  he  has 
reached  the  age  of  twenty-five  3^ears,  unless,  before  reach- 
ing that  age,  he  gives  proof  of  ability  to  administer  and 
dispose  of  his  gropert}’"  in  a right  and  reasonable  manner. 
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Executor 
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for  property 
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to  minor 
who  is  unfit 
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ter. 


Executor 
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property  to 
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good  man- 
agement. 


Disputes  on 
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taining 
majority 
and  fitness 
for  manage- 
ment. 


Notes. 

Radd-ul-Muht^r,  Vol.  5,  pp.  102,  103. 

Zaidu-nil-Ambani,  Vol.  2,  p.  196. 

r 

Art.  550.  Where  an  executor  delivers  property  to 
a minor  on  attaining  his  majority,  and  the  minor  is 
unfit  to  administer  such  property,  the  executor,  if  aware 
of  his  ward’s  unfitness,  is  responsible  for  the  property  he 
has  handed  over. 

Notes. 

Radd-ul -Muhtar,  Vol.  5,  p.  102. 

Zaidu-nil-Ambani,  Vol.  2,  p.  196. 


Art.  551.  Where  an  executor  delivers  property 
to  a minor  who  has  not  yet  attained  his  majority  but 
who  shows  capacity  for  good  management,  the  executor 
is  not  responsible  for  any  loss  that  occurs  to  the  pro- 
perty after  handing  it  over  to  the  minor. 

Notes. 

Kadd-ul-Muhtar,  Vol.  5,  p.  102. 

Zaidu-nil-Ambani,  Vol.  2,  p.  198. 

Art.  552.  Where  a minor  upon  attaining  his 
majority  claims  to  be  fit  to  manage  his  own  affairs,  and 
the  executor  disputes  such  fitness,  the  latter  cannot  be 
compelled  to  deliver  the  minor’s  property,  until  the 
minor  has  been  declared  by  the  judge  to  be  capable  of 
such  management. 

If  the  executor  refuses  to  deliver  the  property 
to  the  minor  after  the  latter  has  been  declared  competent 
by  the  judge  to  administer  his  own  property,  and 
after  the  minor  has  duly  called  upon  the  executor  to 
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make  such  delivery,  the  latter  will  be  held  responsible 
for  any  loss  occasioned  to  the  property  while  it  is  in  his 

hands. 

Notes. 

Radd-ul-Muht^r,  Vol.  5,  pp.  102,  103. 
Zaidu-nil-Ambani,  Vol.  2,  p.  198. 

See  Chapter  XIII  of  the  Probate  and  Administration  Act 
<V  of  1881). 


CHAPTER  IV. 

INHIBITION  (HAJR),  LEGAL  INCAPACITY,  THE  AGE  OF  REASON, 

AND  MAJOPJTY. 

(Arts.  553—570.) 

SECTION  I. INHIBITION  ( HAJr),  LEGAL  INCAPACITY. 

(Arts,  553—564.) 

Art.  553.  The  minor,  the  lunatic,  the  prodigal, 
and  the  bankrupt  are  legally  incapable. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  97,  98,  101. 

Zaidu-nil-Ambani,  Vol.  2,  p.  199. 

Hajr^  in  its  primitive  sense,  means  interdiction  or  prevention. 
In  the  language  of  the  law  it  signifies  an  interdiction  of  action, 
with  respect  to  a particular  person,  who  is  either  an  infant,  an 
idiot  or  a slave  ; the  cause  of  inhibition  being  three,  infancy, 
insanity  and  servitude — Hamilton’s  Hedayah,  Vol.  3,  Bk.  35, 
p.  524. 

Art.  554.  The  acts  of  a minor  who  has  not  reached 
the  age  of  reason,  or  of  a lunatic  who  has  no  lucid  in- 
tervals, are  null  and  void,  and  those  of  a lunatic  in  his 
lucid  intervals,  are  valid. 
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Where  the 
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Such  acts  if 
prejudicialto 
the  minor  or 
lunatic  are 
void  even  if 
approved  by 
guardian. 


Such  acts  if 
profitable  to 
the  minor  or 
lunatic  are 
valid  even  if 
not  approv- 
ed by  guar- 
dian. 


Where  the 
acts  of  a 
lunatic  or  of 
a minor  are 
valid  when 
ratified  by 
guardian. 


Notes. 

Bahrr-ul-Rayek,  Vol.  8,  pp.  88,  89. 

Hamilton’s  Hedayab,  Vol.  3,  Bk.  35,  p.  524  ; Zaidu-niH 
Ambani,  Yol.  2,  p.  200  ; Clave],  Yol.  1,  p.  367. 

See  Sections'll,  12  of  tbe  Indian  Contract  Act  (IX  of  1872). 


Art.  555.  The  acts  of  a minor  who  has  reached 
the  age  of  reason,  or  of  an  adult  who  is  insane,  are 
radically  void  if  they  are  prejudicial  to  their  interests 
even  though  such  acts  were  approved  by  the  guardian. 

Notes. 

Radd-ul-Muhtar,  Yol.  5,  pp.  99,  119;  Tahtavi, 
Yol.  4,  p.  97. 

Zaidu-nil  Ambani,  Yol.  2,  p.  201. 

Mabomedan  law  looks  to  tbe  benefit  of  tbe  minor  and  permits 
tbe  guardian  to  dispose  of  movable  property,  if  it  be  for  tbe  benefit 
of  tbe  minors — Syedun  v.  Velayet  Ali,  17  W.  R.,  239  (1872). 

See  Kali  Dutt  Jha  v.  Ahdul  Ali,  1.  L.  R.,  16  Cab,  627, 
P.  C.  ; L.  R.,  16  I.  A.,  96  (1888). 


Art.  556.  The  acts  of  the  minor  who  has  reached 
the  age  of  reason,  or  of  the  lunatic,  are  valid,  so  long 
as  they  are  clearly  profitable  to  them,  even  though  such 
acts  were  not  approved  by  the  guardian. 

Notes. 

biCsRadd-ul-Muhtar,  Yol.  5,  pp.  99,  119  ; Tahtavi, 
Yol.  4,  p.  97.  ^ 

Zaidu-nil- Ambani,  Yol.  2,  p.  201. 

Art.  557.  The  acts  of  a minor  who  has  reached 
the  age  of  reason,  or  of  an  adult  who  is  insane,  and 
which  may  turn  out  either  profitable  or  prejudicial  are 
valid,  provided  they  were  capable,  of  ratification  and 
were  ratified  by  the  guardian.  c 
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Where  the  guardian  has  not  ratified  the  act,  or 
where  it  was  ah  act  which  ratification  could  not  render 
valid,  the  transaction  is  null  and  void. 

Notes. 

Radd-ul-Muhtar,^  Vol.  5,  pp.  99,  119;  Tahtavi, 
Vol.  4,  p.  97. 

Zaidu-nil-Ambani,  Vol.  2,  p.  201. 

See  Section  198  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  558.  A minor  is  only  civilly  responsible  for 
offences  against  persons  or  property,  and  is  personally 
liable  for  damage^,  An  adult  lunatic  is  in  the  same 
position  as  the  minor. 

Notes. 

Radd-ul-Muhtar,  Yol.  5,  p.  99  ; Bahrr-ul-Rayek, 
Vol.  8,  p.  89. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  30,  Chap.  1,  p.  525  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  202. 

See  Section  11  of  the  Indian  Contract  Act  (IX  of  1872). 

Art.  559.  A minor,  as  well  as  an  adult  lunatic,  is 
not  responsible  for  money  borrowed,  nor  for  any  deposit 
entrusted  to  him,  nor  for  any  loan  made  to  him,  nor  for 
anything  sold  to  him,  if  such  transactions  are  entered 
into  without  the  guardian’s  sanction.  He  is,  however, 
responsible  for  the  value  of  any  deposit  that  is  entrusted 
to  him  with  the  guardian’s  sanction. 


Notes. 

Bahrr-ul-Rayek,  Vol.  8,  p.  89 ; Tahtavi,  Vol.  4, 
pp.  82,  83.  ' 

Zaidu-nil-Ambani,  Vol.  2,  p.  203. 

See  NawaJ)  St/nd  Asadoolla  Khan  v.  Snmarchund  fhitta, 
Dec.  S.  D.  A.  Ben.  595  (1848). 
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A prodigal 
‘ 18  to  be 
declared  in- 
competent 
by  the 
judge. 


Art.  560.  Where  an  adult  is  proved*  to  be  a 
prodigal  by  the  testimony  of  witnesses,  he  will  be  de- 
clared legally  incapable  by  the  judge,  A prodigal 
cannot  demand  the  avoidance  of  any  act  on  the  ground 
that  it  was  performed  in  jest.  He  is  in  the  same 
position  as  a minor  with  regard  to  his  civil  acts. 


While  his  inhibition  lasts,  the  prodigal’s  acts  are 
only  valid  when  authorized  by  the  judge.  All  his  acts 
entered  into  previous  to  his  inhibition  are  valid  and 
must  produce  their  effects. 


Notes. 


Radd-ul-Muhtar,  Vol.  5,  pp.  101,  102;  Tahtavi, 
Vol.  4,  pp.  84,  85. 


Zaidu-nil-Ambani,  Vol.  2,  p.  210. 


Acts  which  Art.  561.  The  acts  of  a prodigal  cannot  be  ren- 

cannotbe  dered  void  on  the  ^/round  that  they  were  performed  in 

repudiated  ^ ^ ^ ^ 

by  a prodi-  fest. 

gal. 

Thus,  the  prodigal  can  contract  marriage,  pronounce 
a valid  repudiation,  and  furnish  maintenance  to  those 
persons  to  whom  it  is  due.  He  is  not  subject  to  pater- 
nal authority.  He  can  validly  make  a declaration 
admitting  a personal  debt.  He  can  validly  confess  to 
the  perpetration  of  an  offence  involving  a retaliating 
or  a pecuniary  penalty.  He  can  make  any  charitable 
gift  or  legacy  up  to  the  third  of  his  estate  if  he  has 
an  heir. 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  101,  102  ; Tahtavi, 
Vol.  4,  pp.  84,  85. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  35,  Chap.  2,  pp.  526,  528, 
529  ; Zaidu-nil-Ambani,  Vol.  2,  p.  215  ; Clavef  Vol.  1,  p.  368. 
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Art.  562.  A law-giver  [mufti)  who  intentionally  Persona  who 
leads  people  astray  or  gives  bad  advice,  the  incompetent  people  should 
doctor,  the  bankrupt,  the  builder,  and  any  person  who  from^foliow^ 
holds  the  monopoly  of  any  industry,  must  be  prohibited 
from  following  their  occupations. 

Notes. 

Radd-ul- Muhtar,  Vol.  5,  p.  101. 

Ziii(iu-nil-Aiiibani,  Vol.  2,  p.  217  ; Clavel,  Vol.  1,  p.  374. 

Art.  563.  Where  a guardian  is  satisfied  that  his  Where  a 

^ guardian  can 

ward  understands  that  a sale  transfers  property,  and  that  authorize  a 
a purchase  results  in  its  acquisition,  and  that  he  can  ™ gage  in 
distinguish  between  a slight  and  a heavy  loss,  he  can 
authorize  such  ward  to  engage  in  trade. 

Notes. 

Radd-ul-Muhtar,  Vol.  .5,  pp.  102,  103,  119,  120. 

Zaidu-nil-Ambani,  Vol.  2,  p.  203. 


Art.  564.  A minor  authorized  to  trade  can  buy  Transactions 
and  sell,  even  at  a heavy  loss  ; he  can  appoint  an  agent  to  authorized^^ 
buy  or  sell  : he  can  give  and  take  property  by  way  of  trade  maj 
security  : in  his  own  interests  he  can  consent  to  a con- 
tract for  hire  : he  can  take  or  let  farm  lands  on  lease  : 
he  can  make  a valid  declaration  admitting  a debt  on 
deposit : he  can  remit  a portion  of  the  purchase-price 
for  a latent  defect  in  the  contract : he  can  allow  grace 
to  a debtor  : and  he  can  compound  a debt  with  any 
one. 

The  minor  who  is  authorized  to  trade  cannot  lend 
otherwise  than  on  hire,  cannot  make  a gift  or  become 
security  for  any  one,  nor  can  he  contract  marriage 
without  his  guardian’s  consent.  The  authorization  to 
trade  given  by  the  guardian  to  his  ward  does  not 
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interfere  with  the  guardian’s  power  to  dispose  of  the 
ward’s  property, 

Notes. 

Radd-ul-Muhtar,  Vol.  5,  pp.  108,  109,  110,  111, 
112,  113.  - 

Zaidu-nil-Ambani,  Vol.  2,  p.  203  ; Olavel,  Vol.  1,  p.  363. 

SECTION  II. THE  AGE  OF  REASON,  ADOLESCENCE 

AND  MAJORITY. 

(Art.  565—570.) 

Art.  565.  The  age  of  reason  for  a child  of  either 
sex  is  seven  years  at  the  least  : at  this  age  the  right  of 
custody  ceases  for  a boy. 

The  age  of  adolescence  for  a boy  is  fixed  at  twelve 
years.  The  girl  is  adolescent  at  nine  years,  and  the 
right  of  custody  ceases  for  her  at  that  age. 

Notes. 

Radd-ul-Muhtar,  Yol.  2,  pp.  694,  695  ; Yol.  5, 
p.  105  ; Fatawa-i-Alaingiri,  Yol.  2,  p.  166. 

Zaidu-nil-Ambani,  Vol.  2,  p.  218. 

See  Sections  2 and  3 of  the  Indian  Majority  Act  (IX  of 
1875).  See  also  Notes  to  Article  391. 

Art.  566.  The  puberty  of  a boy  is  determihed  by 
the  physical  signs  which  denote  that  state.  It  is  the 
same  with  the  girl,  regard  being  had  to  the  physical 
sign^  peculiar  to  her  sex.  Failing  such  signs,  minors  of 
either  sex  are  held  to  have  reached  the  age  of  puberty 
on  completing  their  fifteenth  year. 

Notes. 

Radd-ul-Muhtar,  Yol.  5,  p.  105. 

Hamilton’s  Hedayah,  Vol.  3,  Bk.  25,  Chap.  2,  p.  529  ; Zaidu- 
nil-Ambani,  Vol,  2,  p,.  225. 

c 
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Art.  567.  At  the  age  of  puberty  guardianship 
ceases  for  both  sexes.  At  this  age  also  both  are  free  to 
dispose  of  their  persons.  They  cannot  be  compelled 
to  marry  unless  they  are  insane.  Nevertheless  the 
guardianship  as  regards  property  does  not  necessarily 
cease  at  the  age  of  puberty,  but  continues  until  the  ward 
of  either  sex  is  considered  ht  to  manage  his  or  her  own 
property. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  p.  323  ; Yol.  5,  p.  103  ; 
Fatawa-i-Alamgiri,  Yol.  2,  p.  12. 

Zaidu-nil-Ambani,  Yol.  2,  p.  226. 

See  Section  7 of  the  Guardian  and  Wards  Act  (VIII  of  1830). 

Art.  568.  A minor  of  either  sex  cannot,  before 
puberty,  choose  between  his  or  her  father  and  mother. 

Notes. 

Radd-ul-Muhtar,  Yol.  2,  pp.  695,  696. 

Zaidu-nil-Ambani,  Yol.  2,  p.  227, 

Art,  569,  A boy,  who  on  reaching  puberty,  is 
capable  of  being  left  to  his  own  discretion,  can  choose 
between  his  father  and  mother,  and  can  even  elect  to 
live  separately, 

.Notes. 

Radd-ul-Muhtar,  Yol.  2,  pp.  695,  696. 

Zaidu-nil-Ambani,  Yol.  2,  p.  228. 

Art.  570,  A girl,  who  has  reached  pubert}^  and 
is  a virgin,  or  who,  though  not  a virgin,  cannot  be 
trusted  to  her  own  discretion,  must  be  placed  under  the 
guardianship  of  her  father  or  paternal  grandfather. 


A t the  age  of 
puberty 
guardianship 
ceases. 


Before  pu- 
berty minor 
cannot 
choose 
between 
father  and 
mother. 


But  a boy 
may  do  so  at 
puberty. 


A girl  has 
no  option  but 
must  be 
placed  under 
the  guar- 
dianship of 
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father  or 
or  paternal 
grandfather. 


Where  a 
person  is 
held  to  be 
missing  in 
law. 


Where  the 
missing 
person  has 
appointed 
an  agent. 


A woman  advanced  in  years,  who  is  still  a virgin,^ 
virtuous,  and  possesses  good  sense,  cannot  be  com- 
pelled to  live  with  her  paternal  guardian.  The  same 
rule  will  apply  even  if  she  is  not  a virgin  if  she  can 
be  trusted  to  her  own  discretion. 

Notes. 

Radd-ul-Muhtar,  Vol.  2,  pp.  695,  696. 

Zaidu-nil-Ambani,  Vol.  2,  p.  228. 


CHAPTER  y. 

MISSING  PERSONS. 

(Arts.  571-581.) 

Art.  571.  A person  is  held  to  be  missing  in  law 
when  his  whereabouts  is  unknown,  and  it  is  uncertain 
whether  he  is  dead  or  alive. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  p.  358. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  13,  p.  213  ; Baillie,  Bk.  11, 
Chap.  6,  p.  703  ; Zaidu-nil-Ainbani,  Vol.  2,  p.  347  ; Clavel, 
Vol.  1,  p.  371 

Art.  572.  Where  a missing  person  has  appointed 
an  agent  for  the  purpose  of  administering  and  preserv- 
ing his  property,  the  authority  of  such  agent  cannot 
be  revoked  by  reason  of  the  principal’s  absence. 

The  presumptive  heirs  of  a missing  person  cannot 
withdraw  his  property  from  the  hands  of  his  agent  or 
from  the  public  treasury,  even  when  he  has  no  legal 
heirs. 

An  agent  cannot  carry  out  the  necessary  repairs 
of  a missing  person’s  property  without  the  sanction  of 
the  judge. 

Notes. 

Radd“ul-Muhtar,  Vol.  3,  p.  358. 

4 Zaidu-nil-Ambani,  Vol.  2,  p.  347  ; Clave\  Vol.  1,  p.  369. 
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Art.  573.  Where  a missing  person  has  not  ap- 
pointed an  agent,  the  judge  shall  appoint  an  adminis- 
trator to  collect  his  rents  and  debts  acknowledged  by 
his  debtor  and  generally  to  administer  his  estate. 

Notes. 

Radd-ul -Muhtar,  Vol.  3,  p.  358. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  12,  p.  213  ; Zaidu-nil- 
Ambani,  Vol.  2,  p.  348. 

Art.  574.  A judge  has  the  power  to  order  the  sale 
of  the  movable  or  immovable  property  belonging  to 
a missing  person,  where  such  property  is  liable  to  dete- 
riorate. 

He  must  take  charge  of  the  proceeds  of  the  sale 
and  restore  them  to  the  missing  person  on  his  return,  or 
hand  them  over  to  his  heirs,  after  his  death  has  been 
judicially  declared. 

He  cannot  sell  any  property  belonging  to  a missing 
person  when  such  property  is  not  likely  to  deteriorate, 
not  even  for  the  purpose  of  providing  maintenance. 

Notes. 

Radd-ul- Muhtar,  Vol.  3,  pp.  359,  361. 

Hamilton’s  Hedayab,  Vol.  2,  Bk.  13,  p.  214  ; Zaidu-nil- 
Ambani,  Vol.  2,  p.  349. 

Art.  575.  An  administrator  has  power  to  provide 
maintenance  for  a missing  person’s  relations,  who  are 
entitled  to  maintenance,  out  of  the  proceeds  of  property 
sold,  or  debts  realized. 


Notes. 

Radd-ul-Muhtar,  Vol.  3,  p.  359. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  13,  p.  214  ; Zaidu-nil- 
Ambani,  Vol.  2,  p.  349. 

AR,  IML 
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A missing 
person  is 
presumed  to 
be  alive  in 
matters 
which 
affect  him 
pre- 
judicially. 


Where  he  is 
presumed  to 
be  non-ex- 
istent in 
matters  pre- 
judicial to 
others. 


Where  he  is 
held  to  be 
dead  where 
his  contem- 
poraries 
have  all 
died. 


Art.  576.  A missing  person  is  presumed  to  be  alive 
in  regard  to  matters  that  affect  him  prejudicially,  and 
are  dependent  on  proof  of  his  death.  Thus,  his  wife 
cannot  marry  again,  his  heirs  cannot  divide  his  estate 
between  them,  the  leases  he  has  granted  cannot  be 
cancelled,  nor  can  the  judge  dissolve  his  marriage  before 
he  has  been  proved  to  be  dead. 

Notes. 

Radd-ul-Muhtar,  Vol.  3,  pp.  358,  359. 

Hamilton’s  Hedayah,  Vol.  2,  Bk  13,  p.  216  ; Zaidu-nil- 
Ambani,  Vol.  2,  p.  350. 

Art.  577.  In  all  matters  that  depend  upon  proof 
of  a missing  person’s  existence  and  which  would  bene- 
fit him  or  would  be  prejudicial  to  others,  he  is  presumed 
to  be  non-existent  or  his  existence  is  uncertain.  Thus,  he 
cannot  receive  his  share  in  an  inheritance  or  a legacy 
made  in  his  favour,  and  until  his  existence  or  death  has 
been  judicially  proved,  the  share  or  the  legacy  will  be 
held  in  trust  for  him. 

Notes. 

Radd-ul-Muhtar,  Vol,  3,  pp.  358,  360. 

Hamilton’s  Hedayah,  Vol.  2,  Rk.  13,  p.  261  ; Zaidu-nil- 
Ambani,  Vol.  2,  p.  3.50. 

c 

Art.  578,  A missing  person  is  held  to  be  dead 
when  his  contemporaries  have  all  died  ; if  it  is  impossible 
to  discover  any  of  the  latter,  the  judge  shall  declare  him 
dead  after  the  lapse  of  ninety  years  from  his  birth. 

Notes. 

Radd-ul-Muht^r,  Vol.  3,  pp.  360,  361. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  13,  pp.  215,  216  ; Zaidu- 
nil-Ambani,  Vol.  2,  p.  352  ; Clavel,  Vol.  2,  p.  8. 

f See  Section  108  of  the  Indian  Evidence  'Act  (I  of  1872), 
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Where  the  son  and  daughter  of  an  absent  Mahomedan 
brought  a suit  in  respect  of  his  property,  held,  that  until  the 
ascertained  death  of  such  person,  or  such  a lapse  of  time  as 
would  make  his  age  amount  to  ninety  years,  the  term  of  a legal 
existence,  his  heirs  were  not  entitled  to  claim  his  property.  But 
where  a person  was  in  pos^session  of  the  estate  of  the  lost  or 
missing  man,  he  cannot  be  deprived  of  it  until  the  period  had 
elapsed,  and  if  he  was  making  away  with  it,  another  person  should 
be  appointed  for  properly  adminstering  such  estate — Burcesh  v. 
Shekurt,  2 Borr.  S.  D.  A.  Born.,  24  (1820). 

The  authorities  of  Mahomedan  law  vary  as  to  the  limit  of 
time,  when  the  death  of  any  missing  person  may  be  adjudged. 
Abu  Hanifa  and  Abu  Yusuf  say  respectively,  that  the  presumption 
arises,  when  120  and  100  years  have  passed  from  the  date  of 
birth.  According  to  Zahir  Rawayet,  the  death  of  coevals,  is  the 
criterion  ; while  other  jurisconsults,  on  the  principle  of  conve- 
nience, assume  the  ninetieth  year  from  birth.  On  the  expiration  of 
the  period,  the  death  of  the  missing  person  will  be  judicially 
presumed  and  his  heritage  will  become  partible,  amongst  his  heirs, 
living  at  the  time — Mani  Bibi  v.  Sahebzadi^  5 Sel.  Rep.  S.  D.  A., 
129  (1831). 

See  Dowlut  Khatoon  v.  KJiaja  AUjan,  2 Agra  H.  C.  R.,  59 
(1867)  ; Kalee  Khan  v.  Jadee,  5 N.  W.  P.,  H.  C.  R.,  62  (1873); 
Hasan  AU  Y.  Mahrhan,  1,  Ij.B.,  12  AIL,  625^  per  Stuart,  0.  J. 
(1880). 

The  question  whether  a man  be  alive  or  dead  is  one  simply 
of  evidence  and  has  no  immediate  connection  with  the  devolution 
of  property  under  Mahomedan  law,  and  its  determination  should 
follow  the  rules  of  the  Evidence  Act  (I  of  1872) — Parmesshar 
Rai  V.  Bisliesliar  I.  1j.  R.,  1 AIL,  53  (1875). 

On  the  question  whether  the  rule  of  Mahomedan  law,  that  a 
missing  person  is  to  be  regarded  as  alive  till  the  lapse  of  ninety 
years  from  his  birth,  is  a rule  of  Mahomedan  law  of  succession, 
inheritance,  marriage,  or  caste,  or  any  religious  usage  or  institu- 
tions” within  the  meaning  of  the  Bengal  Civil  Courts  Act  (VI  of 
1871),  Mahmood,  J.,  among  other  things,  observed  as  follow^s  : — 

I must  quote  one  more  passage  from  the  Fatawa-i-Alamgiri, 
which  explains  the  rule  of  Mahomedan  Law  on  the  subject  in 
brief  terms,  and  with  a precision  not  to  be  found  in  other  w^orks. 
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I am  all  the  more  anxious  to  cite  this  authority  because  the  work, 
which  is  a monument  of  the  industry  of  the  Mahomedan  lawyers, 
was  prepared  under  the  orders  of  the  Emperor  Aurangzeb,  and  was 
promulgated  in  India  as  the  great  Code  of  Mahomedan  Law 
regulating  the  decision  of  disputes  in  India.  The  book  possesses 
high  authority,  not  only  in  this  country,  but  under  the  name  of 
Tatawa-i-Hindi,  it  is  regarded  in  other  Mahomedan  countries, 
like  Turkey,  Egypt,  and  Arabia  itself,  as  an  authoritative  work  of 
Mahomedan  Jurisprudence.  This  great  work  summarizes  the  state 
of  Mahomedan  law  regarding  missing  persons  in  the  folio  wing- 
terms  : — A missing  person  is  declared  dead  on  the  lapse  of  ninety 
years,  and  this  ‘is  the  accepted  opinion.  And  in  the  Zahir-ur- 
Hiwayat  the  term  is  to  be  estimated  by  the  death  of  his  coevals, 
and  therefore  when  none  of  them  remains  alive  he  is  declared 
dead,  and  this  is  to  be  determined  according  to  the  death  of  bis 
coevals  in  his  town,  as  is  said  in  the  Kafi.  The  preferable 
(opinion)  is  that  the  question  should  be  delegated  to  the  opinion  of 
the  Imam,  as  is  said  in  the  Tabeen. 

Now,  regarding  these  texts  carefully,  there  can,  I think,  be 
no  doubt,  that  the  rul^  of  Mahomedan  law  as  to  missing 

persons  has  arisen  from  a maxim  relating  to  the  subject  of 
evidence,  and  the  rule  of  istis-hah^  which  is  the  outcome  of  that 
maxim,  cannot  be  regarded  as  a rule  of  succession,  inheritance,  or 
marriage  ; secoiidly^  that  among  the  great  doctors  of  the  Mahom- 
edan law  itself  there  is  great  difference  of  opinion  as  to  the 
exact  manner  in  which  the  rule  of  istis-hah  is  to  be  applied  to 
missing  persons  ; thirdly^  that  as  to  the  period  necessary  to  elapse 
before  the  presumption  of  death  can  be  applied  to  missing  persons, 
Mahomedan  jurists  themselves  are  far  from  being  unanimous  ; 
fourthly^  whilst  some  of  the  greatest  doctors  of  the  law  would 
leave  the  fixation  of  period  to  the  discretion  of  the  judge  in  each 
individual  case,  others  consider  the  preferable  course  to  be  that 
the  matter  should  be  determined  by  the  Imam,  that  is,  by  the 
ruling  authority,  as  distinguished  from  the  Kazi  or  the  Judge 
presiding  in  a judicial  tribunal.  These  conclusions  are  amply 
borne  out  by  the  texts  which  I have  quoted,  and  they  convince 
me  that  the  rule  of  Mahomedan  law  as  to  missing  persons  is  a 
rule  belonging  purely  to  the  domain  of  legal  presumptions  falling 
under  the  head  of  the  law  of  evidence  ; and,  I may  say,  with  due 
deference,  that  in  my  opinion  the  reported  cases  which  have  been 
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cited  and  which  tend  to  support  a contrary  opinion  are  not  based 
upon  a sound  view  of  Mahomedan  law.  It  is  true  that,  in 
some  of  the  most  celebrated  treatises  of  that  law,  the  rule  has 
been  discussed  as  if  it  were  a part  of  the  law  of  inheritance  and 
succession  ; but,  on  the  other  hand,  the  Hedaya  itself  and  some 
other  equally  authoritative  treatises  have  dealt  with  the  subject 
in  a perfectly  separate  chapter,  obviously  because  the  authors 
regarded  it  as  too  general  to  be  classed  under  any  particular  head, 
applying,  as  it  does,  to  all  the  branches  of  law  in  which  the  death 
of  a missing  person  may  happen  to  be  the  subject  of  investigation. 
I think  that  in  administering  a mediaeval  system  of  law  it  is 
supremely  important  that  the  Courts  of  Justice  in  British  India 
should  draw  a clear  distinction  between  the  rules  of  substantive  law 
and  those  which  belong  purely  to  the  province  of  procedure,  because, 
whilst  under  s.  24  of  the  Civil  Courts  Act  the  Courts  are  bound 
to  administer  the  former  branch  of  the  law  according  to  native 
laws  in  cases  of  succession,  inhertance,  and  marriage,  questions 
which  go  to  the  remedy,  ad  litis  ordinationem^  must  be  decided 
according  to  the  general  law  of  British  India.  The  rule  as  to 
missing  persons  appears  to  my  mind  to  be  purely  a rule  of 
evidential  presumption,  and  though  before  the  passing  of  the 
Evidence  Act  there  might  have  been  perhaps  some  justification  for 
the  courts  to  apply  the  rule  to  cases  of  Mahomedan  succession, 
inheritance,  and  marriage,  the  provisions  of  cl.  (I),  s.  2 of  the 
Evidence  Act  leave  no  doubt  in  my  mind  that  we  are  now  bound, 
in  connection  with  all  questions  of  evidence,  to  administer  the 
rules  contained  in  that  Act,  and  it  follows  that  the  present  case 
is  governed  by  s.  108  of  the  Statute.” 

Petheram,  C.  J.,  observed  as  follows  ; — 

“The  question  referred  to  the  Full  Bench  in  this  case  is — 

‘ Does  the  rule  contained  in  s.  108  of  the  Evidence  Act  govern 
the  case  of  a Mahomedan  who  has  been  missing  for  more  than 
seven  years,  in  cases  to  which,  under  the  provisions  of  s.  24  of 
the  Civil  Courts  Act,  the  Mahomedan  law  is  applicable  ? ’ The 
answ^er  really  depends  on  the  question  whether  the  mode  in 
which  the  death  of  the  missing  person  is  to  be  proved,  is  part  of 
the  Mahomedan  law  of  ‘succession  or  inheritance.’  Bv  s.  24 
of  the  Civil  Courts  Act,  persons  of  the  Mahomedan  and  the 
Hindu  religions  respectively  are  given  the  right  of  being 
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governed  in  the  matters  therein  referred  to  by  their  own  law,  but 
any  other  question  in  which  they  are  concerned  are  to  be  dealt 
with  under  the  general  law  of  the  country.  Now,  questions  of 
succession  and  inheritance  ate  questions  as  to  the  manner  in 
which  property  shall  devolve  or  shall  be  distributed  upon  the 
death  of  the  owner  either  with  or  withqut  a will.  1 do  not  think 
that  they  are  any  thing  more.  Then  comes  s.  108  of  the 
Evidence  Act,  which  provides  that  ‘ when  the  question  is  whether 
a man  is  alive  or  dead,  and  it  is  proved  that  he  has  not  been  heard 
of  for  seven  years  by  those  who  would  naturally  have  heard 
of  him  if  he  had  been  alive,  the  burden  of  proving  that  he  is 
alive  is  shifted  to  the  person  who  affirms  it.’  Now,  if  a man’s 
death  has  been  properly  proved,  his  estate  will  be  divided  accord- 
ing to  the  law  of  the  community  to  which  he  belongs.  But  the 
first  thing  to  be  settled  is  the  fact  of  his  death,  and  only  after 
that  has  been  proved  can  questions  of  inheritance  arise.  The 
rule  of  Mahomedan  law  in  regard  to  missing  persons  dates  from 
ancient  times  and  from  social  conditions  to  which  it  may  well 
have  been  adapted.  But  to  apply  it  to  the  totally  different 
conditions  of  the  present  day,  when  the  means  of  communication 
between  distant  places  have  been  so  extended  and  improved, 
and  when  no  one  can  hide  his  existence  from  others  in  the 
manner  which  was  formerly  possible,  and  to  presume  that  a 
man  was  living  ninety  years  from  the  date  of  his  birth,  though 
his  death  was  practically  certain,  would  be  a piece  of  gross 
injustice.  It  was  to  benefit  the  people  of  this  country  by  enabling 
proof  to  be  given  of  facts  which  should  be  known,  that  s.  108  of 
the  Evidence  Act  was  passed  ” — MazJiar  Ali  v.  Budh  Singh, 
I.  L.  R.,  7 All.,  297,  F.  B.  (1884). 

It  is  a well-known  principle  of  Mahomedan  law  that  if  any 
children  of  a man  die  before  the  opening  of  the  succession  to  his 
estate,  leaving  children  behind,  these  grandchildren  are  entirely 
excluded  from  the  inheritance  by  their  uncles  and  aunts. 
Where,  therefore,  a Mahomedan  claimed  a share  in  his  grand- 
father’s estate,  in  right  of  his  father,  who  was  missing  for  many 
years,  held  that  under  the  provisions  of  section  108  of  the  Indian 
Evidence  Act  (I  of  1872),  the  burden  was  on  him  to  establish 
that  his  father  had  survived  his  own  father — Moolla  Cassim  v. 
Molla  Ahdiil  Bahim,  I.  L.  R.,  33  Cal.,  173,  P.  C.  ; 10  Cal.  W.  N., 
33  (1905). 
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Art.  579.  Where  the  death  of  a missing  person  has 
been  declared  by  the  judge,  his  property  shall  be  divided 
among  his  heirs  as  they  exist  at  the  time  of  such  de- 
claration. Any  share  in  the  inheritance  or  any  legacy 
to  which  the  missing  person  is  entitled,  shall  also  be 
delivered  to  his  heirs. ' 

His  wife  shall  observe  Iddat^  of  widowhood  from 
the  day  on  which  he  is  judicially  declared  dead,  and 
after  such  period  of  Iddat  is  completed,  she  shall  be 
free  to  marry  again. 

Notes. 

Fath-ul-Kadir,  Yol.  2,  p.  809 ; Radd-ul-Muhtar, 
Vol.  3,  pp.  361,  362. 

Hamilton’s  Hedayah,  Vol.  2,  Bk.  13,  p.  216  ; Zaidn-nil- 
Ambani,  Vol.  2,  p.  355. 


Art.  580.  If  at  any  time  a missing  person  is  dis- 
covered to  be  in  existence,  or  if  he  returns  alive,  he  shall 
be  entitled  to  his  share  in  the  inheritance  of  those  of 
his  relations  who  have  died  during  his  absence. 

Where  he  returns  alive  after  his  death  has  been 
declared  b}^  the  judge,  such  of  his  property  as  is  actually 
in  possession  of  his  heirs  shall  be  restored  to  him,  but 
he  is  hot  entitled  to  any  property  which  they  have 
disposed  of  or  consumed. 

Notes. 

Radd-ul-Muht^r,  Yol.  3,  p.  61. 

Zaidu-nil-Ambani,  Vol.  2,  p.  356. 

Art.  581.  Where  the  wife,  heirs  or  debtors  of  a 
missing  person  claim  that  he  is  dead  and  offer  to  furnish 
proof  in  support  of  such  claim,  the  judge  shall  appoint 


Procedure 

where 

missing  per- 
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dead  by 
judge. 
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missing  per- 
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• See  Art.  310. 
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missing  per- 
son claims 
t^at  he  is 
dead. 


the  absentee’s  agent  or  administrator,  or  failing  either 
of  the  latter,  a suitable  person  against  whom  the  suit 
may  be  brought. 

c 

Notes. 

Radd-ul-Muhtar,  Yol.  3,  p.  361. 
Zaidu-nihAmbani,  Vol.  2,  p.  357. 
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A^Iaas  (^.ft^J b ^.IaJ  f(j|  ^ ^ ^ ^ b 

[if*'  ] — - o.*.Ip  lif  ^Uiujf  I4)  ovAL  U 

Fatawa-i-Alamgiri^  Vol.  2,  p.  13. 

Article  51. 

i 

3 ^aJI^I  Aijl^ji  j^35vJ|  ^ — — ( d I ) 

[ f*  ^ f*»  fi.  sx.Q.*e>  4^^  ^j|6.A  ^ .__  (a^  ^f  0.i(^ 

Hidayay  Vot.  2,  p,  293, 

Article  52. 

lit  j ^ ^ — ( 6 r ) 

, , , ^t  MP  L5^*  J t . » (if  , , , 

* ' ' " “ t , 

y tl^^:!  J ■ • • H 

s,ysL0\  j^i  jyt  ^ j __  AAJiyi  j».3U3t^  ... 

[i^rr  - rf'  I ^ — slR/^  *>1^  j)^  J 

Radd-uhMuhtdr,  Vol.  2,  pp.  321 , 322. 

Article  53. 

...  ...  ly'^  ...  (4r  S5.il^) 

o^svao  (jx  ciaA^aa.^  y 
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^ j<yJ(  J — _ ^ 

[ fC|£  isvft^  ^^x)|  (3^1  J 

...  J^ajl  ^^JC  4i.jD  (J.}  ^ ,,, 

^ ^ & — acU^fi  ^l^Jt  ^[i'i  ^['i  ^«i^J(  j — }jUa/o  ^3 

Fath'uhKadir,  Vol.  2,  p.  44  ; Durrul-Mukhtdr,  VoL  2,  p.  5. 

Article  54. 

\.*Cji]  *--^•^•^1  f«il  ( if*  ) 

ti.1^  ^lisvjf  — [^j)\  J(3.j  ^,>Jf  J*iiJ(  jt  ^UlJb  U^!  - dy  ^1 

[ fA</»V  ^ 

Badd-uhMuJitdr,  Vol.  2,  p.  327. 

Article  55. 

• • « ^^» . . \j  ci>^  — ( i d ) 

— '"i)  (JS'k^  ^f  jt  j| 

^f  j lafli  Jf(>A  ^ 

4 A — ^Us\.^Jf  jtxJf  j — 

Durrul-Mukhtdr,  Vol.  2,  p.  5. 

Article  56. 

£ 

g^Jl  lj| ^xlj  ^)  ^ — j^J\  ) 

l^jif  (^13  |^l5  l.§J;4  (j^-*5  f^J  y\  ...  c3  J 

J<y  ^ ^ J — ^^jj|  JUisvJ  J 

J f f LS^  ^^wJJ  ^ g^ I 

[ ; 1^  ^^xjf 

Fataica-i-Alamgin,  Vol.  2,  j9.  13. 


CHAPTER  V. 


■lildl)  M\ 


I^Jl  ^ ^J^. 

Article  57. 

— a«ili  y i'Pj'A)  jyp>i  cK  ( iV  Jfi'.'O  ) 

[ I I V a — v^li^  .^IG'  «>J.^  (3^!^^ ] 
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[ f A 4^0  J 

^ BaJirr-uUBayeh^  Vol.  3,  p,  317 ; Fatawa-i-Alamgwi,  Vol.  2,  p,  18. 

Article  58. 

[ I A — («  A 

|,il  4^^  ...  ...  4,5!^ 

A — -acJl.^)  v—lli  4^lj  *>1^  — Uljf 

Fatawa-i-Alamgirii  Vol.  2,  p.  18;  Badd-ul-Muhtdr^  Vol.  2,  p.  352. 

Article  59. 

^UswJl  ] — J<)}^  ^ ^ ...  CTi^  — (d1 

[rrd  ^ 

JR>add-uUMuhtdr,  Vol.  2,  p.  325. 

Article  60. 

,^JL^^listJ|  ^Ij  j ^ AxU  ^ 1 ) 

[ fCfCi^  ^fj 

Eadd^ul-Muhtdr,  Vol.  4,  p.  443. 

Article  61. 

^ftjj  ^ ^ ...  j'Of  jJ  — ( »J  I jj^{/e  ) 

‘^;  ] ‘ — <^a)19  iJ>A^t  lU^  41  ^ (.s^  j 

m f*'df  * 4^lj 

Badd^uhMulitdr,  Vol.  2,  pp.  352,  353. 


CHAPTER  VI. 

<v 

i^l — ^1  ^ui 

Article  62. 

...  4*  ...  J^yt  4^»  ... 

[ r»c<c  — A»iw5  jUsLjf 

— .xa^f  U l^i  ...  j ...  lAj|  i^j  ^ Jj ... 

[ “ ri*p  ^^jJf  yaaR.*it  J ___  jf«3.<u  Ult;;)  413 

Badd-uUMuhtdrj  Vol.  2,  pp.  343,  344,  349. 

<\. 


c 


c 
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Article  63. 

i£jh — t^f  e;*  — ( 'ir 

^ •••  ^ (*-^  ^ 

j^.  ^^Ji}  j^t  — te^i  ^ 

i ^ ^ « '^  . . 

V J (SLjIw-iO  ^Lii.^(  ^^  . . . ... 

^*^3t  ] — f ais^iAO  ^<<>.j( 

ffC|£ 

. . ,j^»ii  ^*'^■>1  J . . . c^t  J 

^)b  (3)1^  j>^  J — AfjS^  ^ ,,,  i)tx  ^ ,,,  ^b^^  ^ ,,,  j 

[ rf^A  - rH=v  • rt^i  - rr®d  • rt^i^ 

Badd-ul- Muhtar^  Vol.  2,  344,  345,  346,  347,  348 ; Fatawa-i-Alam- 

S'm,  Vol.  2p  p.  18 ; Bahrr-uURayek  Vol.  3,  jp.  144. 

Article  64. 

. . . j <^l  ^ cr^  ^it  ^ — txllj  . . ,y^^iL>)l\  — ( ifc  »^U  ) 

...  (^^f  cDt.ii  ...  I5^jt  ^.,.^U/0  lA^jf  , . . iu^ij  ^JL.4i 

jUsu«i|  J — ^Ijf  ^ ...  j v-»f  ^ 4^4>  ... 

1^  UJ^l^ 

Eadd~ul~Muhtdr,  Vol.  2,  p.  346. 

Article  65. 

J[<fcl»lJ  — uy*.j>««AU  f,jk^  vii^  i^<i**sJf  — ( ) 

jjXiU  ^t*J(  j ,,,  <3y  141^)1  iJj^  j 

1^  J — cLaI^I 

Badd-uUMuhtdr^  Vol.  2,  p.  350. 

Article  66. 

...  cf^*  u*  \D^  ^ J iJ^  — ( **1  ) 

sf  , " . 

— f.ysiS  ,,,  l^ijlft^”  y J J».*  Jf 

j|  f^fCA  (j^b  0.1^  jli»~*J(  J 

Badd-iiUMuhtdr,  Vol.  2,  p.  348. 
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Article  67. 


CIa^J  d25tJl/AJ  ^SiS  — ~ ^ ) 

^f^fcy  ^^iJf  k_;Ur  ^iu  J 

Badd-uUMuJitdr^  Vol,  2,  jp.  347. 

Article  68.  ^ 


^ ^ ^ cIa(  }5^(/o  ) 

(Jj  “ — U};i>a>.t  ^ 0i,;i.cU3  lif  ... 

CJ.>‘^*'-’'>I  fit  0^si.j|  ^t  ...  ^ cJ.^  .ifyt 

&9j^\  ^j9  Ua^I_si.1|  ^yh  ^ i;f  ...  ,ifif  j ...  ^i^J( 

4— ^ . , , ^K'O  ^yglaVAtvaf  (^f  . . . (.^J 

J is^ 

f r*i^A  ^'.^s\.4.Jf  ^ 

Badd-ul- Muhtar^  Vol.  2,  j9.  348. 


Article  69. 

j't-^  l«j  Ajlit^Jt  (if 

[ astftAtf  ^i<J(  i.^ijki'  ^i'3  yssctji  (^  ... 

Badd-uU Muhtar,  Vol.  2,  p.  344. 


CHAPTER  YII. 

^3  ^^LJl  c->U| 

SECTION  I. 

i)  t/o  ^ (J^waftil 

Article  70. 

8.i^j*kA  ...  cl*5li/0  Aa.^  A/^i  ...  ^afj^  c^^x:  a1j(  ( V*  ) 

• f**d  *1  ^ ^Ij  t/O  .IaJC  . . . V^t 

Aj)«>.A  ] }5j<i.j*  ^.w^Jf  (.^3^5  ...  (j^aJO  ^*.c  Ailsk  J. — jIaj  ...  j [ f*'4A  - r<5V 

[ r*d  A^ft<>e  ^^i3f  v_;Uf 

Badd-ul-MuUdr,  Vol.  2,  _pp.  356,  357,  358 ; Eidaya,  Vol,  2,  p.  305. 

C ^ 

^ V V • 
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Article  71. 

— f^^/o  ^iUJt  j U>(^«Jl  — ( V(  ) 

[^rr  ^^li^  «^1.^  J 

i>*'5v  v»»U^  <xl^  ^(X*»,  Jt  ^ij  j — l^iljla^j 

Fatawa-i-Alarngirij  Vol,  2,  p.  22  ; Badd-ul- Muhtar ^ Vol  2,  p.  357, 

Article  72. 

V ,,,  (J>^  J^s^j  jUi  U ^♦va  l^t 

J I'f*'  AstS/tf  ] 

Fatawa-z-Alamgirij  Vol.  2,  p.  23, 

Article  73. 

...  ci^f  J*?S!  Js*  ^j9  \jjsj^  ^f  j — ( vr  ) 

a-flAJj  il^U  ^Aaj  y j ...  UjUyC  |j)|  ^ 

,,,  d#^  ,,,  CU>y.Mali  Al^f 

«>.l^  ,,,  A/oyUxJ 

[ rr  • rr 

Fatawa-i’Alamgirif  Vol.  JJ.,  32,  33. 

SECTI&N  II. 

Article  75. 

^♦va  ^t  l«vo  y^^Vt  ‘-^  5 — ( vd  Ji.>^  ) 

[ f*»dA  U)  liJb  ..,  Js^\ 

Badd-ul-Muhtdr^  Vol.  2,  p.  358, 

Article  76. 

y f;«^  y fy  JiJf  — ( V.,  jj^l-o  ) 

y yy^^by...  tyj^yy^  ...  ^j>yt 

yoyi^yiiwJfyi  ] — J^J^\  y j ...  ^UA)(  y jUi 

[ ^ - A 

Durnd-MxOclitdr^  Vol.  2,  pp.  8,  9. 


— ( vr  ) 

— ly  ^ 


3 
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Article  77, 

c 

l^/ot  4)  ^/o  5^x1  ^4x  l^lix  J — ( vv  ) 

^ l^jU^  j ^ ...  c;'®  o* 

UU  j &Afi  j j j 6j^  ^ j j ‘ j V^*-^  j o.^J|  ss^sj 

^«Ajf  1^  — *-'^4  j j j •••  j 

..<  3 ““  ^1 

Uj'^^  ifi^Ail  laflJ  ^ ^ 

[ I I - I . ^l^Jt 

Durrul-MuhJitdr^  Vol.  2,  pp.  10,  11. 

Article  78. 

f^iix  j^<  l.gj  ,jf  (^  e^Ujs  h Oa^  ^yS  )ili  ^ }j^(^  ^ 

UjjUj  l^Ajf  ^Ij  f,^^  Ca3|  ^ ^J|  ^ ^ilxli 

j l^j  ^ i^lsi^Jf 

^ a4a/6  ^ ■“”■  ^ f*'4  A A-s^ftA^  1^ ^-^^3  <y.l^  j 

u^  ^_^Jlsv.)|  6.^Jf  «>w  (JOf  o^.  -5*  0®y  ^ ••• 

[ AsJu?  ^Kijf  j^iG'  jixs^Jf^j  ] ^^J( 

Badd^ul-Muhtdr,  V'ol.  2,  pp.  358,  365. 

Article  79. 

...  1^ ‘if)  3^  <^®0|  ^ c3'  “*~  ( ) 

j ld)j(^S  &9jAjo  ^ J^^’  y 

H A3^»a<j  4_j3G  ^is^ 

Radd-ul-MuJitaTf  Vol.  2,  p.  365. 

Article  80.  ‘ 

jf  ,.,^■^1  e;^  til  ...  aKJ  l^a.  — (a*  ) 

P j W c)’  •••3  •••  ^ ij^  CD^ 

[ Is^SL.^  ^^3^1  (_^iG  <i.l^  ] — {a\^j  ^x  dsi)j  J l«5jU|  ^Ip 

Radd-uUMuhtdr,  Vol.  2,  p.  366,  ' 
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SECTION  III. 

<yS^ 

<*>  fj^  t4A3  ^svA^y 

Article  81. 

iiy^  «j^sw5  ^1a  jl  ...  ^/oUJ  ^ ^ | }(^U  ) 

. . , t^AJ  ^ ')  ' • • f ^IL^/O  ^f 

( ^ &sv.&^  v.^U5^  ^^0  4\i^  - (J>^1j  l^ti  ^ (..^l^  ‘>‘jj  jf 

I il  J (rVS  (^9  (JjL*.)f  j^K  j) 

— . f,\ji'^\.i  J/(  Oj(^  j^f  j c^«>  <i«Aj  iaA<iAAj  ^ ^ J 

[ rdA  yistJlji^  ] 

Badd-ul-Muhtdr^  Vol.  2,  pp.  358,  365,  379. 


Article  82. 

•••  ...  ^il/o  ^ ( ^1*  }i.iU  j 

...  jiiiiJ  ty^l  ^ t5^  cXjI'C  U^a/o  ^ U^£lJL^f  gjisJli 

[ f«*%|  ^SLiUc  ^l<ijf  fjl}  0.1;^  Ulc  J 

Sharh^’Vihaya,  Vol,  2,  36. 


Article  83. 


lixiuj 


-j^Ji  j>j ...  ...isy^Jt  ) 

^ ^ . • • I •'* 

Aaftjjf  J c3^  U (^5  J c-A^V| 

(^b  t5^  f;t  j ^ ^ •••  ^ 


( Ar  ) 
iil 


[rv*  “ni  ■ rii 

^ ^«1a.  j ci>b.>Jf  A>^5h.  j ,,,  ci3^  ^ 

^ll»»jf  ] __  ^ Xj^f  t5^  is^  J C^U  J l^^Js  jJ  J 

[ l-^y  I - ^V  Asbu9 


Badd-uUMiihtdr,  Vol.  2,  pp.  366,  369,  370,  371. 


Article  84. 

...  o.a*J|  oi^  ...  UU^  ...  ^J|  ...  j — ( A»*  ) 

t>c  .J^svjf  c3^1aJlj  ....  ^J>jf  v-^iJf  ^ ,-,,  »ya.y  y ^ (3^*=^ 
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,,,  jjflAftit  ciwi  ...  U-X3  fit  ... 

^ jl  (jlUaJf  cUil  if^ljjjf  lit 

[ ri*  - r4i 

jf  ^L;  Ji$:J/o  j^Jt  55^^^  v-Wy  Jj  Aix5  4^1>o  Jb>j  l^J  UU/o  j 

i>si j ^U^(  ^ ...  ^UaaJf  cly  ...  (.5*^..  V ^Ia^I 

^Usv.^j|^^  j — I^^aO  (Jy  ...  gl^Jt 

[ fw  *J  * 

...  >li  Ol>aj  ...  cl^Vt  A+ji  cAAflj  l^Jc  J 

Al-Afiix5  jt  gjyxj  ^1  ...  Ja^V!  sJyyo  dOl-Ai/o  <y  vi;^ 

1^  j->*H  * ^usJu5  ^l^j(  vjUJ’  ^il'i  «ii^  dj  ] — jt  . . . 

^lis\.Jb^  ] — (iillaJlJ  ...  iJL^ij  y ...  ‘^Jj  .jf 

[rii-rid  - 

Radd-ul- Muhtar,  Vol.  2,  pp.  359,  360,  365,  366. 


Article  85. 

&3J  j 

j ...  (^Vl 

jLsS 

emails  — 

( Ad  5<dl^  ) 

^t  oa^!^  IjUJs 

</  > 

^ <-M  e>^ 

[^ixj] 

a'U 

j ai^Jf  j , 

jjyA/ 

iijf  ^ 

l^5U| 

..5 

c- 

— iy-^  y 

|^»j|c  &as^A^^  <_5U?  ^Hi  livJL^^UsuJt  .3^  J — ^ ... 


v_;Uf  ^Ui  <i»l.^y>yt  ] — 8«i>^:!3^f  6i£  j 

[ A ♦ &s>^^ 

Radd-ul-Muhtdr,  VoL  2,  p.  364  ; Fath-ul-Kadir,  Vol,  2,  p.  80. 

Article  86. 

• ••  -3^  Iao  j ^ 'I  j 

[ 5 ^jG  <>1;^  "I  ...  Jly  ^ 

(_S^  aUUI  <-^^5  ^^AUaJl  ( ’ijlxJ]  ^ ) 

...  j ...  »«>.v»li  ajji  o>.i(^  jt  *l3“^  il 

(jjli  ^U3a.Jfjjj  J — a^j  Jlf  a\4>A*j3f  axi  ^<*^3 

[rid  - nr 

^ Badd-ul- Muhtar,  Vol,  ^,pp>  363,  365. 


c 


349 


Aeticle  87. 


clx^l 

^^Je»J(.j 

ft* 

► lWi 

j ( AV  ) 

^^ijf 

- j*l5x)  ^laj 

)U  ...  gjUJl^  xyJu  ^ 

... 

C5^  ^ 

... 

f4flJ 

cjf  [ta*  - rvs 

a^,' 

^'0  lA)b  ...  (Jx^Jf  ...  d^l&il 

iii;>  (t^- 

ax\.fi«£  . 

( 

j<iji 

fy[i  dia. 

. Iaj  UJU  clxjf  y/0  4)5 

1 — 1 

> 

4 

J 

■->. 

— 0^:! 

0^  • • • f j 

,1  JxJf  ^ ^^^0  Jj^U 

Radd-ul- Muhtar,  Vol,  2,  pp.  379,  380,  382  ; Fatawa-i-Alamgiri,  Vol.  2, 
p.  40. 

Aeticle  88. 

)i>y\  I4J  Ja.:,  J lii  „ ( aa  ) 

...  A ^ ^ 

[ p.  ♦ ^UsiJl  — jAc  ...  ^Ic  ^ 

Uadd-ul-Muhtdr,  Vol.  2,  jp.  400. 


Aeticle  89. 

^ o'®  (jl  ...  ^ <0^11  jip  ...  j — (as  ) 

d*^.^  jUsO ( J — .,,  ...  ...  ^ 

[ rri  ■ rr* 

...  ili  c4a5  ...  AJjili]  oj(^  (^li 

[ If*'*  .^)di  dii^ 

aaLo  ^ ail^  J^sh.dit  (J^’  o'^  oil*,  a.^5  jfy^UJ  ,,,  (3i^0  dA> 

[ ( dA 

Badd-ul-Muhtdr,  Vol.  2,  pp.  330,  331  ; BaJirr-ul-Bayek,  Vol.  3,  pp.  130- 

158. 

Article  90. 

...  aj  (♦^^5  LelikV  if^ij  J>  ijj£ y^j  — ( ^ ♦ jj^fx)  ) 

[ f*'*1fc  i.SLSLa  v_,U?  dl.^  ^Us\*J|  J U.^t».j  SA'i^f]  yifO  ^ 

JiUf  dux>  ...  fjsi  djy  J ...  J^a^l  ^ 

^^<.vji  dU.  ,^ai3  V ^ uii  ^^yiy 

[ f-^.,fc  asji^ 
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Aflilajf  J ^ J ^^\  J ...  dUi  d^bjli 

(]  riA  daRfi/^  ^ jt 

Il>add-uUMuhtdr,cV ol.  2,  j9p.  364,  365. 


SECTION  ly.  , 

c 

^4-Jl 

Article  91. 

...  dVfti/o  ^ di-^  I — ^^i/o  l^J  — ( *1  I ) 

..  di^-^  Uj  ^l&ii^f  da^l^o 

l^J  '■r^j  •••  ji^  ^ ...  (J — ijf  ...  iJ^j  1^  ^ 

^f*'yj£  d«vii/^  ^^3/  ^ Ji(^  0‘^'^J  Hj  j 

Radd-ul-Muhidr,  Vol.  2,  _p.  374. 

Article  92. 

LS^  (jj^  J5d^^  ) 

[ p-Vd  ^l^ij|  Jl^jUaxJf  ^ 

Uadd-ul-Muhtdr,  Vol.  2,  p.  375. 

Article  93. 

jU^t ^ aJ13u./o  ,.,  ^ dlpJt  ^^9  i5^U>  ) 

,>>L^yisLjf  .^A  ^t  ...  .,, 

[ f^Vi  d».iu> 

Uadd-ul-Muhtdr,  Vol.  2,  375. 

Article  94. 

( ^lp4.v-Jl  ) ..,  ...  J^A y ^ ( <)fc  }}iU  ) 

^KiJl  til  I — .^Ai  (JiJ|.^«^  *r^^J  j ... 

[ nr  -nr 

Badd-ul-Muhtdr,  Vol.  2,  ^jp.  362,  363. 

SECTION  y.  ‘ 

Article  95. 

'^j — y '^ji^ c3(‘>^  ^ ^ — ( f ft  }5dU ) 

$ tSiJd  ^*^J|  ^ d*Jlj  J di^i  fdl  ^1 
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1^  fC  • . <*»jU5 

Badd-ul-Muhtdr,  Vol.  2,  p.  400. 

Aeticle  96. 

IM  ^ cuj(^  t^f  ^1  (jflAoJf  l^j  (jw-Jj  ( (^  »|  ) 

f£.,  ♦ clJ'i 

Badd-ul-Muhtdr,  Vol.  2,  p,  400. 

Aeticle  97. 

. 4xL.  . (3Jiy( j — *4-^1  ] — - t5’  — ( qv  l5*^0o  ) 

...  [1^1  ^9,su>  ^Kijf 

Bahrr-ul-BayeJc^  Vol.  3,  p.  161, 

' Aeticle  98. 

aiuaij  ^4^  (JjJ  _5  dJ  ) 

...  ci^l  A^Aft3  ^ ,^aiJ| 

AsfS.^  ^iG  Jl^  ] AJjilijj  cA^sflOl  ^ ^Ji.i  Ujf 

6;s^^  wlif  ^JG  <>1:^  J *t5^^  “ rvr 

t^aijs  ^1®  ^ ftif  j 

[ I ^Kij|  v^liT  ^y^Vi  ] — ASL^ii 

d*^.^  ^aljs  aJ  ^ l^^^/iAAa^  oiJ| 

^Lx  ♦-flJ^f  (^*a3  ^ ^x^/o fit  aj( 

sl^tAyj  j A>akl/^  ^^l.c  d^Adl  (J^  d j 

^WJ|  J^li/  ^G  td^  ^J^^iisf  A.^l^o  U^Go  4>-S».fj  ^ji 

^3  A — U"  ji  Aa^  aJ  OA^y  — hdJ(j  U ^Ji£  y^ 

J — |d  d^^ 

^ f-  f Asv.^ 

AxjliJ  aitf  Aiijf  ^^,-0  _j 

[^  f^f  AsGus  ^^jjf  ^li> 

Badd-td-Muhtdr.  Vol.  2,  373,  374;  Bahrr-ul-Bayek,  Vol.  3,  p.  169 ; 

Fataiva-i-Alamytn,  Vol.  2,  p.  31. 
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Article  99. 

^ ( »|  I i^s\,k^  ] 

‘i'^  ojU  f^li 

[ nr 

Bahrr-ul-BayelCy  Vol.  3,  pp.  161,  162. 


SECTION  VI. 

jJiUsVAAol  J 

Article  100. 

^Xsu«6  ,,,  j ^ 3 — ■ ( I * * ) 

jf  ^ ^ ci)fj  ...  1^  ^■^jfj  3^  j LS^J^ 

^ astfl/o  ^KiJf  i^[xf  ^Jb  ^Uscijf  .^^  ] — ^11)  I ^^/o  ( ) . . . ^ JiWf 

^5-0  J j^l4.Aj(  ^9  J J 

[rAv 

Badd-uUMuhtdr,  Vol.  2,  pp.  386,  387. 

Article  101. 

^<l_— AJf  jt  cujLi  lj|  »^iy  j — ( f * f ) 

ajt&^b  ^3^\  cjf  •••  — ( ^^^3  3^  ^3  e>^  ) 

[ rAV  dj  ] ^xic  41  j (^^ji  aif  ...  ^ 

Badd-ul-Muhtdr^  FoZ.  2,  p.  387. 

Article  102. 

j ^3  — ( nr  ) 

^3)f  ^ 5 .t./ — 3i^  ‘^b:!  ^ fil'llf 

aS^yt  ^yb  J &l<y  ^jS  g^J(  ^t^viff  jy'^iijUy  aili  — <^'xc 

[rA V — TAi  jiis^il  a^J  — (.ijill  AJif  y 

aiji  Jf/0  ^jJb  jj^Jt  ...  Jbo^JAAaD  fat 

[^  f*-av  ^ — ^1  Ljbk^  yiJ  a;  ] — JU  ^ ...  a^^ 

^ Badd-uUMuhtdr^  Vol.  2,  pp.  386,  387,  ... 


c 
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Article  103. 

^3x1^1  jt  J AIaAJ  ^^[£  P — ( I ♦f*'  I^Lc  ) 

ll(  J cU*.>Ij  ci>fji  i:yo 

j^  |-«  I i.xJuo  ^J]  vjli$’  ^'G  (Xl^ 

oJUr  J cA^^  (^^^■iJf  OlxiAf  CL^jI^  J 

f (.jlir  ^G  txl;^  ^ 

Fatawa-i-Alamgin,  Vol.  2,  p.  31. 

SECTION  VII. 

bU5  ^U\  JI^aJi 

Article  104. 

^*u  II  (aamj  ^ g^sJf  ,,,  <^*  olUAVf  ^ ..r.4 — iv*  — ( I •F  ) 

Uj  «^V  M J^  cl — ^f  aJ-^j  X Uii*  (JUf^^^j 

...  Wt  ji'^  j'^  OjUiJlj  c-^lc  UaAj  ^t  j oisuo 

wli^  jlistJl  Jyj — Aijj»^*AJ  «^Ujt  ioJ,i,a^  l.^i/0  ^V4J 

Eadd-uU Muhtar,  Vol.  2,  p.  393. 

Articl,e  105. 

^♦-*»AI(  ) Ai-^t  f^9  IftliAf  j — ( f *6  ) 

JC>  ^li  iu^AjukUf  ^i/o  i_r1^  ( ^ 

^ A Go  ^1^  *'!/:!  ^ • • • <J  ••#  d^Jl  _J  CIaJixj 

(J^  ^lliait  j ^ ^ A>4.«eXlj  Ax£(>^)| 

Axu^  ^ — iatxjl  ji^  ] AaIx  ^ gjiivjf  j|  ) \^jh 

[nr  - n f 

Badd-ul‘MMdr,  Vol.  2,  391,  392, 

, Article  106. 

i^*  ^ ^ — ( I •'i  ) 

) A a)  «>.^  J^ajG  ^ J^i.Aj|  y oH lajf  «>AJ  jSf  ^( 

^'aI  c5*  .5  ( clj*!  y U'  ^1  aJ  j y"|  y oJli  ^1  l«j  J^^f 

(J*^t  j ,,,  i(  ^t  y aJ  jJ — j^x  Ax^ 
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^U*».*J|  J _«_  xj  ^^JiJ  o^lji  ^li(  j .,,  <J^  I — ♦•^jf 

[ r'jr  (_^tS  oiai. 

V'?S!  y J 

'•  c 

[ f^fC  ^.S^.SU>  ^^jjf  c^lif 

Badd-uUMuJitdr^  Vol.  2,  p.  392 ; Fatawa-i~Alamyirif  Vol,  2,  jp.  34. 

Artiolr  107. 

^Ij  ^ ^ ^==-=-^-^- f ^ “—  ( f •V  J 

^^9  ^K>\  J ...  JiJi  ...  lU^I  ^^9  ^sJl  c;^ 

( ij  fj..^£i  j ^i«>5*i| 

^ ^.spJUo  4ji  — .i».*)(  ^ 

J — iJwif  *i^**"^  c>^  d^fliOf  ji  j 

^ ji*.^  ^sJlo  ^l!>  t>.J^ 

Badd-ul-Muhtdr,  Vol.  2,  p.  393 ; Fatawa-i-Alarngiriy  Vol.  2,  35. 

Article  108. 

^^ls(.jt  dA.*.l.vi»  ^^9  l^M..ft.>  ((>A  ^ ___  ^j 

l^»...&i  ^U..3  5/l^it  j{.iUJ(  ‘^■5  j ...  ...j  j |(l^»,j| 

• ••  J ...  ..,^€-»^}  e;^  yA  ^1 

jf^\  (^<1^  (3^^l  t4.A^  ,,,  o^lAi*ib 

c.>f  ^ A^A] ^ (A^\  A^f 

[ - nr 

Badd-ul’ Muhtar,  Vol.  2,  jpjp.  393,  394. 

Article  109. 

j^f  j ,,,  Uj^  L5'^  ”~  ( I *1  ) 

y J •#•  L5^  ^ .J  ) 

^Lswk^  ^ib’  »i.i.^  ^iX__3swJ(  •i;  ] — ...  iA  ) 

[ r^  1 — rid 

Badd-ul'Muhtdr,  Vol.  2,  jojp.  395,  396, 

c ^ 
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Article  110. 

I4J  lAjjf  ^ j >£^j  j >iy»JaA  — ( ( ( • ) 

»£a»J  U CijL^j  ^ l^U.  M^xjy  JU^Swi/b  ji;kj  ^f  ^ ,.,  U'lj  ^>XX£  J j^J-) 

^^xJl  Oklix  dj  J — i2^ — A^ikMfc4.Jf  j i^L^f  ^jli  j 

[ n i 

Eadd-ul- Muhtar,  Vol.  2,  jp.  395. 

Article  111. 

jf  ^1  t5-^t  j — ( f I f ) 

^^xa  ^ J ^ — ^Jl  ysj  j I/O  i> — ^ y iJ'o^l  d(^j 

C)^^*  ...  ...  o^Kai  J'-j*^  ... 

,,,  y air  jf  j^Ji  ^*Uj  ^y  ^ »j>y  ^1  l.§li  j 

— — t''®  j_^aj  ^ j tjl.A  ^f  j 

> [ rsi®  wUr  ^(}  (xi;^  jixsu^Jiij  J 

Badd-ul-Muhtdr,  Vol,  2,  ^.  394. 

SECTION  VIII. 

IJLil^UJl  p p 3'^  1^*°^  I |J*-arJ| 

^ •• 

Article  112. 

^jJb  aLjila^  al^*  aj  iij  aJf  ci-aj  ^ — (fir  ) 

JU1|  ^ ...  ^ Vjur**s  (^;f  ^1 

— _ i/x>  ... 

[ rs  s - riA  a»Ji^  ^irJt  ^ii>  ^li  ] 

Radd’uhMuhtdr,  Vol.  2.^p,  398,  399. 

Article  113. 

^ J ^ v£llj,  3 — ( I ir  ) 

a,‘A9  x3yo  ^9  l^.«s  ^ ...  alsxA©  5j^Aj  aiijyy 

^iTvJt  vjlir  ^b  0,1-^  j|IaswJ|  J — ci)*^  ^ 

[ V - rs*i 

Radd-ul-Muhtdr,  Vol.  2,  pp.  396,  397. 
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Article  114. 

45^  1^4^  ^f  ,..  \,d>jiut>  14  jjly-^f  — ( (t't®  ) 

...  »>>Af  aJ  (J«.4  ^>  ...  M ^S.C^  ...  lUot 

^li».Jt  A;  ] V j ij^  ^5ljf  J4»  ei’/o  P J 

f V v-»^  <4^ 

Badd-ul-Muhtdr,  Vol,  2,  p.  397. 


Article  115, 

— ( I ( A ) 

[ i^t  A»ft^ 

Bahrr-ul~Bayeh,  Vol.  3,  p.  161. 

Article  116. 

^ aJ  l^Xnixt  fjijSij  lljfj  <^3  j — (in  ) 

4>ilj  Aj  Jftiia  J . . , aixj  ^ j ...  — (*1^  3 

[ V*A  • V*V  asvfi<^  ^^4}  J 

Badd-ul-Muhtdr,  Vol.  2,  pp,  707,  708. 


Article  117. 

Ji;  jt  (»144 O.H5  j aj^U  l^i  «*i:>  U ^ axijf  — ( 1 1 v ) 

,,,  a^'^  ti'Aj  alj^j  _jt  u-iVl  (J^  ai/o  .i^x)  ^ 

ejt  ...  ^ ^ C)^  |j.^I*wb  0^1  fil 

^9  J l^j^yO  aj  ^♦■'®  ••• 

— [r^A-r*iv  a».ft^fi  ,i.jL^ 

[ {*  * * asw^  4^11^  - ^li  ] — ^4-X)|  ajJ  SsjXmj 

Badd-ul-Muhtdrj  Vol,  2,  pp.  397,  398;  Bahrr-ul-BayeTcy  Vol.  3, 

p,  200. 

Article  118. 


Cl^  (j*  i^f  — ( n A ) 

jcva  aswLe  wlK  - o>Lx  ^tiw.Jl  ^^  ] __»  (UAj^i^.^/  ^|  1^4  ) ..• 

- jy  cSAU  «£Al>o  a^  ^^41  CUi^l  J 

l4  ...  a^^^f  Ca»J^  U <Xaj  jI  ^KiJf  j^Uii  Jlai.  — [ (AT  a»Axtf 
j ...  ^^j)\  ^iAi  ill  ... 

y3  , , , J Jl^U  ^^SJ  U ^ ...  aii^f  8^4t  vj;f 

u j — [ I Af  J<J(  jy  aI.^ 

c ^ '^- 
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^«5  vfilij 

- . . . ^1-.*UJ  ^-Aj  \jo ^ — [r^  :. 

[ fcVl  JSj  ] 

Badd-ul-Muhtdr^  Vol.  4,  pp.  475,  476  ; Fatawa-i-Kazi  Khan^  Vol.  1, 

p.  182  ; Fatawa-i- Alamgiriy  ^o^.  2,  p.  39. 

) 

Article  119. 


C^lxr^  I j I 44*>1/0  ^f  ^ ^ f I 1 J5ii^  ^ 

[ ffi-v  1 toiuj  W 


Badd-ul- Muhtar,  Vol,  4,  p.  476. 


CHAPTER  VIII. 

Ob  j CdI 5 

U (> a.1  j\  (*^ 

SECTION  I. 

oUliXJI  .1 ^«JI  ^Ki  ^}  JjJI  J^Ail 

* #♦ 

Article  120. 

...  iV‘^f  j J-Ai  AM4t ^ AiflXr  ^ j (l  P*  n^U) 

i^li^  a)  j IjjU-w  j ...  LgJ|  j 

^^liS^  ^(i  ] — ^^isv.S’U/c  j^sdi  (J^l 

j^j  ) *^'‘3  ^JL*fc/o  ^ I fb  i.sBji*^ 

fl  . &s»jLf  ^K\J(  veils’  ^Ij’  ^ ^*JLs*J|  ^^ic  y\^\ 

Badd-ul-Muhtdr,  Vol.  2,  p.  313;  Shai'k-t-ViJcaya,  Vol.2,p.  10. 
Article  121. 

l^Aj  iL«I.ju^t  j ^.^Ic  A^U^t  JjSU  ^ — ( I f I ) 

[ I ♦ AsuR/^  ^jb'  ^^$ 

Fatawa-i-Alamgiri,  Vol.  2,  p,  10. 

Article  122. 

^ i e^'®  a^L^Ji  — ( I r r ) 

[ ( • A3\iu9  ^^iJl  V— jJUb 

Fatawa-i-Alamgiri,  Vol.  2,  p.  10. 

) 

. ->  < 
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Aeticle  123. 

C i/  jf  J ( I rr  J5*i^  ) 

[ ) ♦ J 

Fatawa-i-Alamgiri,  Vol.  2,  p.  10. 

Article  124. 

^lif  ^^i(i  t>.JLx  ^lisu.*b^  3 — ■ (^:!>Ji)t  j — ( t rp  }5ji(/o  ) 

[ pf*  V iWii-«5 

Eadd-uUMuhtdr,  Vol.  2,  jp.  427. 

Article  125. 

...  (^:!  to  — ( (rd  ) 

[ d4V  U^hjS-^\ 

] — jSL^)\  (*^  Uif  J 

^ pf»  I iisJui 

Bahrr^uhEayeJc^  Vol  8,  p,  557  ; Eodd-ul-Muhtdr^  Vol.  2,  p.  421. 

SECTION  II, 

c 

Articles  126  & 127. 

) ...  i^t  j — ( f pv  - iri  ) 

^»j  Ilit 

aiuAjlj  LA-a3)  o.ft5  l^A.’  ^i^JLc  ^SUDf 

(aP  (>1^  - ^jHaaciJs  — ^^iJt  (_^f 

[ fcp*  - r*M 

JiUJt  j ,,,  l}^/o  Uaao  ^ ^yh  ^J^ji j U^Uj  6y  ...  ii^jf  ^fj 

{Joj^i  •••  V j)  ^ y^'*^  J ... 

^ •••  -?  ••*  ^l«>t  <15^^ 

) ...  wf  (^J  {jcj*-i  (jt  ,,. 

AP  ^^IkxJs  ^ L^l  ^4)|  cUAj  U 
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^j^Axs  U^J  4);ir 

j^  f£-|*j  ^as^SL^ 

y ^ y — ( ^'-'^1  V Aia^aa.  <3UtK/^|^Jl  ) ...  (illJs  UyjjJ  (Jj/tiit  j 

i^xsv^i  ^^1  «^0k.( ...  •••  ^\j^\  c^y*  ••• 

II  pf*  |»  4i.l^  ^Usv*jf  j 

<xl^  C5'^^  I \J)j^i  J ( (3x*  ) 

[ fcr  I 

Tahtavif  Vol.  2,  p.  82  ; Badd-ul- Muhtar,  Vol.  2,  pp.  419,  420,  421, 

422. 

Article  128. 

...  ...  ^^y  ^ ....  ...  — ( f rA  J5»i^o  ) 

ftAjvir  ^>3^  • • • ^'^  •••  ^ •••  15  ..5^  ^ 

^l^jjf  6.1^  ij  J — ^xc  y.-*/o  ^ 

[ f^r  • - A3Rjl.<e 

Badd-ul- Muhtar,  Vol.  2,  pp.  419,  420. 

Article  129. 

...  t.i'A  — l\j.i  J — ( iri  iJ:U  ) 

...  i5^*j  ji  ..•  y^vi  y c^4.m  jt 

11  ■ I-  l^A««/o  iyiy\  ^AL'a>|  (3^^  *^'1j 

[ ^rv»Asvft/^  ^i<iji  *^ur  ^:o'  j.1^  ^Uxtjf  ] 
i-ftliiu  y (it  ,,,  ‘^yt ^ 

^^*J|  ^(.3  ^^9  «>J(yt  y^f  J j4M^5i(jl.3  j\  Jc>  j\ 

i^yi  A*yj  ^ yj3  ^ <^\j}\j  ^^s^.J(  ^9  iy^Jt  (^\(  lc(  ^ _ 

[ fC^  AsiiU5  ^K>Jt  ^_^b’  *^1:^  J ljl«.x> 

Badd-ul-Muhtdr,  Vol.  2,  p.  427  ; Fatawa-i-Alamgzri,  Vol.  2,  p.  46. 
Article  130. 

..O  •••  ^ ‘^yi  — ( (r*  ) 

aiy^  ^{=av3  AA*>ij|  ...  Asiy  Ja-j  c)’ •••  cy  ^ ...^...cy 
[ jcr  V A»i.o  ^KiAi  ^jG*  ^'i:s\.Jf  Ijy^  ^ yi 

<y^  «>U.  ^jaCJU  ...  AAjlfuo  oJjj  lit  lyt 

r (e.j  CyjGJ 

# ^ 
Badd-ul-Muhtdr,  Vol.  2,  p.  427;  Fataioa-i-Alarngiri,  Vol.  2,  p.  46. 
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CHAPTER  IX. 

^ui  c-^yi 

SECTION  I.  c 

c 

^2sa.^J|  jkk}\ 

Article  131. 

]dj^  ^ylfo  ^^9  — ci,U^swi|  J-ai  ^ ( (^1  J5^U  ) 

“—  '^jALxm  AjI^  _ ^1^1  ^,^asvU|  aUsv/o  »f^Jf 

[ |/i»»  A»il-^  (^0  <i>l^ 

^ I AstftAtf  ^\li  Jj(  J 

Tahtavi,  Vol.  2,^.  13;  Fatawa-i- Kazi  Khan,  Vol.  1,  p.  165. 


Article  132. 

A^^<X^  Aa.^^j-«o  ^ ) 

^xijf  l^il  I^xj  J «.^sj  A£s.^^i>0  l^-l  ^ jA  J ^XnJf 

Jjf  A-^f  ^ ^ 

[ MA  - MV  v^ 

Fatawa-i‘Kazi  Khan,  Vol.  L,  fp.  167,  168. 

Article  133. 

j ^=F-^I  ...  — ( i^p-  55^1/0  ) 

I l»  ™ I . inaSL^ 

^Is  ) — JjVf  j y ...  ^ 4^t  j 

Ax:ii)|  tkj  ^t  i/t  ^yJJ^I  J^ls  ^ ^.^f  J J-tlJ 
Ai4«  ^ a-jIxIi  »,y£ 

JJ  jjyiiJt  ,,,  U^ijj  j Ai*;  fj/j  ,.,  Jf  /*! 

U/0  Aliwo  U|  ) — J ( U^-XjI  ^ )3^  cjf 

^ ^*w»X^  ^ tiil  ,,, 

VSA.k'^  f^9  ( ^ 

MUd.)  ovolil^i  ) ...  W J c4^ 
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( J^tj  1^1^  (J*--^!  *H>^f 

i^ji^\  W •..  ( j ...  !;'>'*  U«^iU:kU 

tXMj  A^fiJt  oi(^  j ,,,  U§i  i^\  j ... 

^llvjf  ijli>  ^Jid  «xl^  ] — J/o|^  j^'O  i(‘>*^lj  J-^ 

A^  A/^soo  UAfti>A.f  j <>.3».(j  t,if  — [rfi  - rf^-TM 

[ (V  Asiil^  v^UJ  Ajli^f  ^ ^ 

Badd-uUMuhtdr,  Vol.  2,  pp,  309,  310,  311  ; Sharh’-i-Vihaya,  Vol.  2^ 

pp.  10,  12,  17. 

Article  134. 

ajUcI  cUj  b'lO’  ^ ^ j^ij  ^1  J^U  J»tj  ^ ( 1 ji^u  ) 

— ^ jyfS!  ^ [f  f A*iiuj  v^ur  «i.i^ 

[ I . Aacwft/o  ^^xl(  v^Ur  ^ilii  ^i^jLc  j 

tXLx  ] »r^  ^;f  e/0  v:;i^  ^^4.?u  ^^|  (J^^O  JLsu  V 

[ V 

. Ajli^f  ^ ,,,  ^15!^  ^ <5^'  ) ^ 

[ (A  ^^U$’  ^d  jJL^ 

»i,AlAj  i^QAiJ  H.>  (it^jfi^A.^j  ,,,  Ul>Oj 

j t^*  ...  j [i  j_yO’  <31^  ] -—  o>a.f^ 

^9  iLxjliJi  j if j.X*Jf  ^<<3  ...  ^ilLo  j — Asi^Jj  LjfjJ^  Usj^ 
g^l  ^ L^*  J (Jjh  ...J  .,, 

...  ^ 4^  cl^»3  a^t'O  J^^'O  J^j  ^ ^ Aixouj  «3>^f^  (J^  . . . 

^l3  jla.,.  jUWl  J>;  ] — vD*  C^*  ) — 

[ rAi  • rA«  - a*Ju> 

Fatawa-uAlamgiri^  Vol.  2,  pp.  1,  7,  10,  11  ; Sharli-i-ViUayay  Vol.  2, 
jp.  18;  Eadd-ul-Muhtdrj  Vol,  2,  p/?.  379,  380,  381. 

Article  135. 

gtiVl  Albbj  jjj.Ui  ,.,  j ) ...  ...  ^ — ( fj*-d  JJ.5^  ) 

— aJ  siM  ^ Uji  — viA^  ...  ( j^  tiy  V ...  ^ ... 

[ TA  I - TA*  • rv1  AxJU)  wli^  ^0  ol^  ^UirtJ(j>j  j 

|ty.«li  ,,,  <3.A.*lfij(  ^Al.flJt  A^o^  j 

Ca.^  A/C^t  ^}|j.A  CaAJO  UT  j ...  ct  »3^Jf  ^-<1  AAli:.p».3  H 

^ 5 ’ 
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J "~  i ciiASiJf  j ^j**'*^^ 

^ [ d 

Badd‘ul-Muhtdr^  Vol.  2,  pp.  379,  380,  381 ; Fatawa-i-Alamgiriy  Vol.  2, 

p.  5. 

Article  136.  ^ 

...  ...  fit  j — 

ijs  3^  c- 

^ J ®*Jt  ^ 

[ I r ^^IJf 

Fataiua-i-Alarngin,  Vol.  2,  p.  12. 

Article  137. 


...  ^ ...  5/  lij  ^ ^ ( tr^  — ) 

^\<iJt  ^Ia — ^su.j|  I — J^j  c:.*A*oj  eJJ  ^ 

[ f*<rd 

V l^ilAA  l^iif  jXX)  .,,  y <^yf 

cUUbJi  ^ ...  U^3f  lU*j  iii  ...  ii^a^Jf  ^»j  ^li  g!^*J(  Uj-al 

— iiJsb  (J)  ...  »jl^ilf  }5i3.ai;  ^ tAftnjf  fit  y ^ 

^«jJ|  ujli^  — f^-rd  SiSL&^  v.jU?(^jG  «xA^  ^Usujf  dj  ] 

[ I d • f t« 

Badd-ul~ Muhtar,  Vol.  2,  p.  325 ; Fatawa-i-Alamgin,  Vol.  2,  pp.  14, 
15. 

SECTION  II. 

^f^l  ^3  ^51^)1  (jL<a«Jl 

♦•  •• 

Article  138. 

•••  ^ — ( frA  ) 

^ ^^t  ^f  *^.1  AJji  j •••  ^ 

[ <1  q ^1^  ^U».Jt  d^  ] (.5^^  *3^^^  J 

t.jUS'  »±JG  ^^*ij)\jS>.Aj  J — <1?^®  •••  f^jy 

[ aaJl^  ^^i)f 

j^add-ul-Muhtdr,  Vol.  5,  p.  99  ; Bahrr-ul-Bagek,  Vol.  8,  p.  S3. 


t 
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Article  139. 

iiJ^  J ■““  ( irS  ) 

VyjUf  ^>6  ^riil^l  (Ja^I  j 

I f»  Asviu? 

Fatawari-Alamgiri,  Vol.  2,  p.  12. 

Article  140. 

Js(i  «xU.  ^lis<.J|  ) is^>o|  (-4^1  — ( tf**  ) 

( I*' df 

(JIjLo  ^ ^ jl 

[ f a f y 

^listJl  ] — J.:p.)  ^^»'<a)|  ...  AxJ^xj  jt  iijXk^)f  &XU  ^^Jj  j)  J 

4>^i)  ^J  ^ ^^/O  ^4^^  i^As:  (Jr 

[ ]fcy^  i,sJuo  ^jlj  ,>Jl^ 

&sJu>  wlj^  ^i(i)  oJ^  j — v-ftiy  j Jj^l  ^ 

[ r^r  - r^r 

Bahrr’ul-Rayehj  Vol.  3,  pp.  147,  151 ; Badd-ul- Muhtar,  Vol.  2, 
pp.  352,  353. 

Article  141. 

^li».J|  ] ♦-ftjl».5  ,,,  Hxx^^i  ijK\  y ,,,  ^ ( |fC(  ) 

[ ^-'0'  ,isl^ 

J 

uh^.  ^ ejf  J ...  (3^  dA^  ^ia.  c®0jj  ^ j dli>  ^1  _j 

w<J3>  ^J  (^Cj,  ^ ^^Jf  l^C/0).jf  j (if  (J.A^\  Jlft5’  g.iljjilj  ^jjJf 

[ I ^ ^ti'  4iJ:^  ] 

Uadd-id-Muhtdr,  Vol.  2,  i?.  352  ; Fataioa-i- Alamgiri,  Vol.  2,  p.  19. 

Article  142. 

* — ty®  vyf  ^ ) d^j  y — ( ff^r  ) 

( I A 4_.ll^  ^'0  txJLa. 
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a-i  SIf  t^A^  ^li  ...  i 

^iG’  ^UstJi  — Uxi£  ...  ^(^y  j*  t5^ 

[[  r^r  ^^i)' 

Fatawa-i-Alarngiri,  VoL  2,  18  ; Badd-uUMuhtdr,  Vol.  2,  352,  355. 

Article  143. 

(j^y  j j\^  i>«wi  i^J  Vi^a*ii}  y ^ I pr*  ) 

^yiasdj  ] _ j)j»}\  ^yy  ^uijf  i^.*  jUj  ...  j ^-aJi  jsJ  ^a^j 

[■  jcr  . |fif  AsuftAO  ^l^ijf  ^^li>  yG  ,yl^ 

Tahtaviy  Vol,  2,  41,  42. 

Article  144. 

' — V j liT'®  ) 

( ^At*  y^>Jt  yG' 

[ f . AsOiAe  ^Kxjf  ^J,i^  yii  ] — Gy^^/o 

Badd-ul-M^iTitdr,  Vol.  2,  p.  354  ; Fatawa-i~Alamgir^  Vol.  2,  20, 


CHAPTER  X. 

«;yVl>  cisU*l  ^ytUl  vMl 

Aeticle  145. 

^^Asu  Ilf  ,j.i4.Lyf  ^ j — ( ijc^  jj^U  ) 

^t  jf  fji(^  (i>i^fj-^f  j ^f  (iH5^4 

^^»aUJJ  G*)b.  Gtxifi  ^.y^lAJf  ^Asu  «3.^ij  ysh.  AVfj>*jf  jy^l  ...  o5aJ| 
iGiiyi  cJa(  Ajf  lUj  AjU^f  (jAf  ^ tjG  iiV'^AJf  ^jf  aI 

y^  (V*^-  ^ A'«ll'wV  A^sJ 

yG  a1^  Ajfti.A  j — |(A.Ali«  }^  ^ ftiJ^  Ai^  J A<fci^  ^^/e  A^il 

[irAI  AsA/^  -^iil 

^^^c^a2/«,  Vol.  2,  jp.  286. 


Article  146. 


( 4^f 


^1 ) .,,  u.gj^i<ijf  y ^f  j Ajy  — ('fp»i^}5iU ) 
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^s/f  J fA;y,Ofc.j  l|,.Ujtjf  i^’»j|  U(^ y 

^ ^ Ji^  y ^ tU*'  th  ^ 

fjS  U?  1U|  ^ a\jf^a*.Ilf  J 5 (J«  ^Iso  ^ 

f' ^ «i  asifi/^  ^1<J|  i^li^  (xIa  1 — 

Radd-ut’Muhtdrt  Vol.  2,  p.  296. 

Article  147. 

f]j<\  jl  J^;  di^y  ytjl  jt  y j — ( lr®y  ) 

(iiuj  «s,/oilt  ^^^'0  ^tf^  jfj^t  5iiij  ^ jf 

V^'^^t!  c;f  C)^ 

gji^f  ^JJ^J  jj  ^Ac  ^xA\  J^lftii  ^^ij  Jy^ 

^b  i>,j;^  J - — *>>*it  jf  A'i^A]  -5*  C5'!>^^  C5^  “ iJs>Ax» 

1^  1*1  asJl^ 

Tahtaviy  Vol,  2,  p.  41. 

Article  148. 

— ^3l^c  j ^j3  (AjlL  Joj — Li  A — 5 — - ( ffCA  JJ^bo  ) 

1^  /^v  wUf  ^JG  o.l.^^lisvJ|  ^tylf  j 

Burrul-MuhJitary  Vol,  3,  p.  87. 


BOOK  II. 


c^Usjf 


CHAPTEE  I. 

a^j^L)  diLoUJi  L^“ 

Aeticle  150. 

^W\  J — (^/o  ^1  — ( I 4 • jj^U  ) 

AsBuftAtf  ^!<jj(  kiJO 

Afti)  ^ ,,,  j (*uy|  ...  AftftiJt 

*1<|  A AsJi^  (3^!=^  I ^>0  <>.J.;^  ^UaswJl^^  ] — 

BaJiff-ul-Rayek,  Vol.  3,  236 ; Badd-ul~ Muhtar,  Vol.  2,  jp.  698. 

Aeticle  151. 

t_,U/  ] -__  *1.^1  1.0^  Jafl-^j  j — ( I df  ) 

Badd-ul-MuhtSr,  Vol,  2,  j?.  432. 

Aeticle  152. 

»••  (3^  •••  eJ*  i — ( I'^r  ) 

[ |x|*'|  Aap.fi^  ] — ^ijf  4^5  ... 

^ J 

[ pj*'|  Aap.iuj  v^U^  4^01  iXLi.  ^Ustjf  ^ ^ 

Eadd-uUMuhtdr,  Vol.  2,  2?.  431. 

Aeticle  153. 

...  ...  c>*  ...  -^  ( I dT  ) 

J u^Jl  ^ ^J|  ^ ^by  ^ ^ ...  4^lfti  e,l.i  ^ ^JeSiA.  ^ Asu^.^  J 

. |£f».  AsJl/.e  ^KJ(  ^‘ib’  t^l^yisuJf  ] ~ j j A^«ji)|j 

[ Frt^  - H^rr  - t^rr  - r^r  1 

Badd^-uh Muhtar,  Vol.  2,  ^2^.  430,  431,  432,  433,  434. 


c 
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Article  154. 

ajX'  j ...  j ^'Cjj  Jr  *>;£  ^ — ( 1 }(^U  ) 

^IxsEwil  ti'j  "|  — « ^ ^ ^^*  jjf(>>Jf  ^ •••  ^■^'^ 

[]  i^rd  ^w-rao  (_jjb  »i>Jiii^ 

^SXJi  Jj  . . , ^Jjj*^x\\  i./Ojlj  Ijf 

^ fCf*'^  isvft->e  i^(xr 

^irjjf  j ... ...  (i)^ 

[ fC|^d  i.S^^ 

Uadd-uUMuJitdr^  Vol.  2,  p.  435. 

Article  155. 

UAity^f  ^^aj  ^ ^ ^ j5^U  ) 

^ <kLif  ^ ^1  ^ ...  j [ Prd  *2R.fi^  v^li?  ^jt;j  6.1^ 

[ |4.|^,5  ^J|aj  ^f 

Eadd-ul-Muhtdr^  Vol.  2,  p,  435. 

Article  156. 

(iUi  (^5  •••  ^ — ( |d*<  ) 

fcrp  ‘^^*‘  ]]  — J>^i.0A4>^l 

Itadd-id-Mu}itdr.f  [Vol.  2,  p.  434. 


Article  157. 

wA.tAi^^(  j 1^  ^ y — ( TdV  ) 

1^  rrp  j __ 

Jbo  lA^ylc  U'^  »-^lla3  ^f  j'sL^i]  j^/0  (j|  ^ 

1^  fcv  v^ur  ^b 

Badd-ul-MuJitdr,  Vol.  2,  p.  434  ; Fatawa’i-Alarngiri^  Vol.  2,  p.  47. 


Article  158. 

J fif  fdsA  — I4VJ y ^r  U^  ^^9  y>  y j — ( ^ 4,/^  jf^Lo  ) 

»X^U  ^aj  CUJJ  (^Ic  Vt  y v^Ai 

^K\J|  ] — 'Aj^/o  Ixj  ^.i.aj  (Xx^ 


j Badd-ul-MuTitdr,  Vol.  2,  p.  435. 
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Article  159. 

^ I ^ ^ ^9  ^'■^t y j — ( I ) 

Jjljf  ^*tfl5.j}  ^jf  ,.^1^  ojf  J i ..  I 

|£;*»|C  - fCf*>f*>  a».jl/^  'j  — 

Badd-uUMuhtdr,  Vol.  2,  pp.  433.  434. 


CHAPTER  II, 

Hra)I 

SECTION  I. 

14/^  (y=^  ^ Jj^'l  J-^<i 

Article  160. 

^ \j^  y ^ yitf  . . . — ( M • ) 

aJUas  y j i^i y ...  j ,,,  t*^  ...  v^i=yt  <y^  V 

— Li^y  Sjt^9 ...  ^t^iyj  <45^ 

V**  • ihs^ 

Badd-ul- Muhtar,  Vol.  2,  pp.  699,  700. 

e 

Article  161. 

y til  Jyx*  ^yi  Jali3  ^ y ^ ...  — ( f II  ) 

^listJli^  ] — ^3^ •••  lil  f<^ j ... 

[ v.f  yiryiJ 

Badd-ul-Muhtdr,  Vol.  2,  |).  701. 

Article  162. 

«,,  y ^ ^ — ^ ( MP  ) 

._aA«yiyty  c^U<>Ji  o^(  y ...  y J^tiJf  (JLy  >1^.%#  ,..  i4j«>53 
[ vr  - v - *119  y O'  ] 

Badd-ul-Muhtdr,  VoL  2,  pp.  699,  700,  702. 

Article  163. 

iiCcl  ^ dJl^t  JLy  Aaiijt  ...  — (nr  ) 

[ V ‘r  yiaR.4*  ] — V 
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oAlWi  ^6'  t>K  j 

^ ® [ V ‘T 

lA^»wi  j Aibn.«>j  ^4!^  (^♦J  ^ ,,,  u* 

— I4!  «aii  ^ Jiftijj  ^ lA^su  J AfiaR^j  ^^3^*  (^'*1  J ••• 

j^  V*  I Aawi^  t5  ^ ^liasiijf J 

Badd^uUMuhtdr^  Vol,  2,  701j  703. 

Article  164. 

aJi;  ^A  . . . >^  — lftila«  Am,j^  , , , AftftiJt  l^J  — ( ( *^fc  If^U  ) 

1^  v*r  • V*  r awi-^  (3^'^'^t  J — 

oJIa. ...^j  ..• 

[ V . • - »j  <}  ()  a«i^ 

Eadd-ul-Muhtdry  Vol.  2,  j9jp.  699,  700,  702,  703, 

Article  165. 

aj  JU.J^  ^ ^ UoG  l^l/o  ...  I4J  iJ^<UJj  l^xj^liJ  »-.^ap.i> ^ — ( » *jd  JJtiU  ) 

^ aJ^  j ,,,  a^^j  aj  ••♦.^  •••  ***  ^ ••• 

a»ju>  J ~ ^\  jf  j^Axi^isJ  aiftj 

[ V(  ( - vf • 

^u  6.1^  yXs«Kjbj  J — ^-*^1  aJf  iuiki 

’ [ V ( ( a».fi/^  ijji^l 

Badd'uVMuhtdry  Vol.  2,  710,  711. 

SECTION  11. 

c/“  ulrf  t#* 

««  •« 

Article  166. 

^ *••  cj-iUxj  y lUi  ^ ...  — ( !«,«,  jjiU ) 

^it)  ,>1^  .>!  axjjviJj  aiaj  U ...  aaiii 

1^  y • • asJi^ 

* Badd-ul-Muhtdrf  Vol.  2,  700.  ' 
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Article  167.  : 

•••  /♦•J  3 — ( I *iv  ) 

y *j«w  tJUkif  orU^  ^ l-gi  AflJij  ^9  Al*e| 

Badd-ul-MuTitdry  Vol.  2,  p.  703. 

. . c - C 

Article  168.  ^ 

jiL4ui\  Aftftj  ^ ...  j)  J ,..  J ( ^ 

A/^L  jA  j)  U}  ^AflsOl  Awi  A^i*5  . . . ^ ^ J ... 

j^  y •!*>  A»ii^  ^ 

j __^^|  j^sJt  A^  aJi:  ...  l^  ^ jj)t  ^ til  M j 

[ I .|  A Aw.R/« 

I^add~ul~Muhtdr,  Vol,  2,  p.  703  ; Fatawa-i-Alamgirit  Vol,  2,  j?.^168. 

. - . c ■■ 

Article  169. 

CyjU  j LS^  ULli/SuJi  - — ( f ) 

wSA/oj^U  . . . Aaiii  ili  iSjAc  ...  iSi'd  l^ix  tii^  ji,^ 

y ♦ I*  HasLfi^  (3^*^t  jUaxAbj  J — 

Badd-ul-Muhtdr^  Vol,  2,  p.  702. 

Article  170. 

AARJ  41#  ^ ji  AjOijjf  • • • 3^  3 A<w^A»,^  ^ — ( I V*  ) 

[ y — aJ  f3f  41L..^j3^t 

Badd-ul-Muhtdr,  Vol,  2,  p.  702. 

Article  171. 

alu  ...  A^UJt  ...  i[).«lUJ  Aftfij  41  — ( fV(  ) 

u^l  lit  U o4Uu  ...  4/  ius^fiJt  laftijf  ...  ... 

gjp’  !'  ■ 

^j^ssOj  d«.w  ...  41  t^l#  Aif(^^A«4/0 

...  ( tlit  ) • ^aljf  Oo  ...  ^/o  AXa>4#  l^j  bJx> 

) ...  ^^■}3^3  ... 

— -h^  LS^  ^-^0  ^^3  ( (T3  A^^  i)J — ajUjU 

[ v*r  - V*  f Astiud  (34^4:Jt  jIx^lJi^j  J 

' Badd-iil-Muhtdr^  Vol,  2,  pp.  101,  702, 


Aeticle  172. 


• • • ^ S'A- ..o  ...  .,,  A^i  ( f vr  ) 

iUJ ^JS,  ...  AAftiJf  ...y  ) ... 

(3®i|  y ^ . . . AJ<iA|  Uj  ...  l^lc  J . . . 

(3^-^!  *5^  ^U^scjf  'J  ftJl  f^j9 

[ V • ( - *1  ^ i 

Badd‘uhMuhtdr,  Vol.2,  ^jp.  699,  701.  < . ^ , 


SECTION  III.  ’ J i 

^tjJaJl  jiai5jj4>S  ^^5  (JLJU)I  JuaiJl  . ' ^ ^ V 

Aeticle  173. 

» it  ...  ...  3 — (fvrJSi'"®) 

C^«ii  ...  ^ ...  til^  lit  ...  J 

^ib  (>I^  ^Ust*J|,2^  ^ — ^Ax^j|  j|^j|  j j^iSii  v.j.j5liuj  ...  ta.wi^)|  AftAJ 

Badd-ul’Muhtdr,  Vol,  2,  p,  700. 

Aeticle  174. 

...  jl  UUac}  ,,y  ^/.oIaJI  ...  lAjiiAj  ^ ^ I Vfc  ) 

...  ...y^t  11c  b ...  ...  ,,, 

<>.1;^  jb».Jf  ,5^  ] #l/^f  y j ...  • • • ^.jIjjJI  kA«J  vjflAj 

[ VdV  ol^kJf  u.jUr 

Badd-ul-Mtthtdr,  Vol.  2,  p.  767. 

Aeticle  175. 

Aiil  j*^kJ  bo^j  o^ixuJf  (^ft5  — ( I V4  ?^t/0  ) 

•i'ic  ^jj  (JS  H^*/0  l^la^j  ...  J (Jb-'ASU 

AAa«  AAAki  (j-«y  J^S>  AAAaJ  J ^tw4.Jf 

lit  ...  ^y-'-'l't  ^t^^b  Jll  It  j^iJl  ^li#Aj|  ji  Aw 

— u^IlaJ  ...  (J^  wJJaj  ci»,5ljb  1^  •0»J  ••»  t^lfclc 

[y.  a Asvii^  (31ltJf  sJ3S  «ijl^  ^UsvJta^  ] 

^ Badd*ul-Mtihtdr,  Vol.2,p.  705. 
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Article  176. 

ciJliLf  ejf  VI  ...  jl&iVf  ) 

^ alk^  l^j  yolj  J ,,.  W ... 

^listjfj^  ] ...  Aj^— ^>0  ...  l^jlir  jyi3  ^JjJ\  ,,.  ».>jU  wOi.1^ 

[ V*  d - V ’fc  oilJsJf  »^lir  (^Ia. 

c^Js  j j-^y^  y p y 

^^yi  •••  ij.)l  ^auASVJ  il  ^^1  Vf  A*<*ASlJ  ^1 

— ^i^A,  ^5i>j  ...  ^If 

aJU  ^^lsJ|  [ (Vr  i-sJu)  (3^k)|  v^li>  ^jx^lc  ^j^^lii  ] 

^li  J^^f  ...  j ...  l^i^i 

1^  V • 6 Aaxfl-^  O^^f 

Badd-ul-Muhtdri  Vol.  2,  pp.  704,  705 ; Fatawa-i-Alarngirit  Vol,%p,  172. 

Article  177. 

=_au*^  V ...  jta.  fiij  — ( f vv  J5a'-«  ) 

...  J — [(  y f (jVJaJt  4i.I^ 

A->i«ii(t  .j  ...  ..'  y A^xl|  l«.l Jij 

^ y ^Um5  — ^33^1  V y j ^*1® 

...  y — v^l  Vy  ...  ...  ^x>  ...  aubVl 

fit  ...  Ailil/f  ...  ijJLc 

[ V I r “ V I r 

Fatawa-i-Alamgiri^  Vol,  2,^.  171  ; Badd-ul-MuJitdryVol.  2,  pp.  712,  713. 

Article  178. 

^^1  ...  {yi>^  jl  ...  (jcjs  «i»*J  ( fVAUii^) 

_—  ...  *^^7®  Cl)'®  y^li  j^  daftij  ^,.  ...  ... 

[ V**j  • y.i  Ascfio^  (3^^'l  ]| 

Badd-ul-Muhtdr^  Vol.  2,  pp.  705,  706. 

Article  179. 

AaiiJi  ^1^4X1  j^UJf  fj^y  fit  — ( I VI  ) 

^lAftJb  ...  &ftiuJ|^j«iAj  ...  tx*j  ...  ^la'aiji  j ...  ...  ^<«Jf  «J9i jXfij 

^^y  •»*^**‘'®ljl  •#.  y ...  ^l«wsJ^}  Aflib  . . , j|  , , , Afljilj 


c 
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cUfti-Jf  Aftiu  ^ ...  UA^L^I  Jou  . . . ^ ... 

[ V ( • V f r 

Badd-uU Muhtar^  Vol,  2f  pp.  713,  714. 

Article  180. 

— j ...  tis^  *^Vf  U ^ j — ( |A*  ) 

[ V .r  ] 

Badd~ul- Muhtar,  VoL  2,  p.  703. 

SECTION  IV. 

^ s^4m5J1  ^<xa)I 

Article  181. 

J"  y UV^h  — ( fAf  JfiU>  ) 

[y.  V - V*|®  c3W  Aj  U 

^JL^  ^ ...  ...  AaL:  A*^fj 

[ I VfC  Aswft-fi 

O^KJf  «ila.  ^ •••  fy*-’ ^1  3 tSOi  sJllxivj  j 

V • V 

Fatawa-i-Alarngiri,  Vol.  2,  p.  174;  Badd-ul- Muhtar,  Vol,  2,  pp,  704,  707. 

Article  182. 

...  j ...  df'^^  j j vi>^  — ( f at  ) 

. [ V * AwA^  (3^-^f  j — i^ax^u)  . . . 

Badd-uhMuhtdr,  Vol.  2,  j9.  704, 

Article  183. 

^3y».3  f3f  ^f  ^^i  ^ »!^i|  olUw  — ( f Ar  ) 

(jjllJaJi  j — Jl — g^ — Jf  (^^Aaj  JL^ 

[ V I * As«.5..tf 

[ I V^  A*<i^ 

Badd‘td‘ Muhtar,  Vol.  2,  p.  710  ; Fataiva-i-Alarngiri,  Vol.  2,  p.  174. 
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Article  184. 


' j ...  ...  ...^  — ( lAfc  15*^^  ) 

(3^'Jt  ^ u^t^3|  fjj/o  t>.ji(^L..Jt  ...  ... 

[ vr*  - VM  - v(A 

J . . . k«!^|  ...  ^ ...  Ulir  ,,.  ^}9]^  . . . a)  ^ 

oli?  <•• 

[ vf»  ♦ - V I <)  i.^>a 

Eadd’Ul-Muhtdr,  Vol.  2,  pp.  718,  719,  720. 


Article  185. 


* — -lAf  Jl:L  ^ ^y — i^-J|  ^J  ,,,J  ( ( Ad  ) 

— I — di  ^ Uf  ) — ^U*Jf  4* 


( f*  asJu> 


y j ij^  (j/0 ...  ...  aj  ...  j jsJj  A'u\ j 

[ V M - V I A dfisw>  (3^-^f  <y0  jyiiu  jlxaB^Jj  1 — lit^j 

TaJitavi,  Vol.  2,  p,  266  ; Radd-ul- Muhtar,  Vol.  2,  pp.  718,  719. 

Article  186. 


jjf  df^iy^ ...  <^1 ijui  u^ki 

J — ^i/o  J^i/O  ...  1«5Ua.|  Le^AO  ^ 

[ VM 

Eadd-ul- Muhtar,  Vol,  2,  p.  719. 


Article  187. 

...  v..ftJiXiLj  ioOi^£  j ^ (y\v  ) 

j ;ld  iJ  lili  ...  ^iUJf  j\M 

i.joy\^i  . , . aj  ^i^lA ^f  j ... 

^il!j  ~ 51  jt 

F f - V r * Aanil^  c35ii3.ll  u.,U^ 

Badd^-ul- Muhtar,  Vol,  2,  jdjp.  720,  72L 

( 


376 


Article  188. 

Ixj  ...j)  O^JJl  j ...  — ( | aa  ) 

y ...  j — ( |VfC’iSaR-»^ 

yisvJl^^  ] — vfiJi  ^^j)\  V U^suj  fjiji  ^^K  AaLoI 

[ v*v 

[ ^ ^fC  Astfl/^  0^^>*f  C'b  ci>l5C>f  e;l 

^li  ] — <^1^1  J^f  , , . aj  lAILu  U 4J  j 

[ I V • ^^»i^w9  (JllkJf 

Fatawa-i-Alamgiri,  Vol.  2,  jop.  170-174;  Badd-uUMuhtdry  Fo?.  2,  p.  707 ; 
Bahrr-ul-Bayelc,  Vol.  4,  p.  194. 

SECTION  V. 

^«^suJi  x^jj3  wi  ^UorII 

Article  189. 

^ L?^  ...  v^UJl  ...  — ( I A<?  ) 

,J^<t:  ^t  t>.xp  ...  |*IaJ5  jf  ( AAfijf  (^/Oj  Ai/0  ^f  k^Aj,Jf  j^ 

^ ^^jJf  ^X)  Jjj^f  ...  ^ ) J diUiU  ( iXix  ) 

^J.yj|  ^u^ftJ  ^ lit  ...  J 3 ... 

AwOl  ^ ...  j ..."*A3Ak|  l^J  I^xj  AL(  ...  j J 

(3^^t  ] — 1^3^  o.«a/c  AsJlkx)  li j gjAli  c.-i(^  ^ 

[ vrr  - vr r 

Badd-ul-Muhtarj  Vol.  2,  p^?.  722,  723. 

Article  190. 

AftiijJlj  , , , (.5*^^  . . . cuxilili  ^Uc  vaIsu  ^^^t...j  — 

[vrjc  ti.1^  jUskJf^J  — ...  A)  &3|tiJu«^b jK^'i 

Badd-td-Muhtdr^  Vol.  2,  p.  724. 

Article  191, 

AuJf  j*Ut  j ( ^Uf  ) cJ  ...  j ...  ^^>J|  fit  — ( f <}  I sA'<i  ) 

(>A(  ^1  jlA».Jb  ciJ^5  l^Al»Xvi|  J &XW  ii  (jpl® 

^li  i^jJt  c.^l^  <>J  l«if  Jt  c!^->ty  ^ ^(  j 


376 


^,yh 

[ I Vf  - fv* 

Fatawa-i-Alamgiri^  Vol.  2,  pp.  170,  171. 

Aeticle  192.  ^ 

jAt  ^f  j ij!^!  ^f  U^jI  ^^>0  (jUJf 

^f^jUi  ] »f^J(  U|  ^ 

[ I V f Awi-^  c>^-^Jt  wli^ 
Fatawa-i’Alamgzrif  Vol.  2,  p.  171. 

Article  193. 

g.>^l  *(Aai|  j (i^Jf  ^lif  j f^^i  j — . ( j5iU  ) 

A'^^f  j e;*  ^jpt  Jli  l^f  ^'t 

[ I V I awii/.© 

Fatawa'i-Alamgiriy  Vol,  2,  p,  171. 

Article  194. 

JL5  fil  A y®l  ^ — ( f ) 

Jj3  Jl^j  ^ j aJji  jUi  AaitAjf  J^V 

c [ I V I v-;^  <>1®^ 

Fatawa-i’Alamgzrif  Vol.  2,p.  171. 

Article  195. 

o^  c.'JJ  ^^i  A^j^.Jf  c:,i(^  f^f^  — ( }5^U  ) 

^ J AJ  AiAi  ^ Lm  ^jj>j  ^1  l^j  1^5^ 

ii)^  s ••*  c5^ 

[ fV| 

Fatawa-i’Alamginf  FoZ.  2,  p.  171. 

Article  196. 

^^3^1  Aaiiiib  l^J  ^^^s^J  ^1  0^  ^^9  — ( I if^bo  ) 

j^ib!  <xL^  *3^*3  J J^'®  c.*'®  b-^U 

^ |y|  ^sjl.0  0^1 

Fatawa-i-Alamgirif  Vol.  2,  p.  171,  c 
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SECTION  lY. 

•• 

')  ->  > 

Article  197. 

^ j j ^ ( MV  ) 

^^<lo(i  (J-s*-  A/cjA/o  iuLj^f  aJIx) 

II  ^ 4 AsviAiJ^su»J|  ^L) 

Bahrr-ul-Bayekf  Vol.  8,  p,  95. 

Article  198. 

— ...  p^^jJ\  ^t  Ujj^^xyAj  y AaftlJt  j. — ( |^  a isc^^  ) 

[ V ( fc  ^Uw-^^t  >ij  ] 

’ Badd^ul- Muhtar f Vol,  2,  p,  714. 

Article  199. 

...y  ...  U (^’  f^t  el’  "”  ( ) 

— os^(  Uj  y yAaJi  <^*j  j ...  fit  ...  ka^  y ...  o^yo 

[ V f d - V I r*  o^y\  wlli  (_5j^  ^UslJi  J 

Badd-ul-Muhldry  Vol.  2,  p.  714. 

Article  200. 

...  y cUi  ...  o-aQ.'f  ...  Uc  ix)y\j  y — _ ( f* . . jf^U  ) 

j ...  ^ ka^iKiO  ... 

[ V H«  ^^--5  (iXk.'f  t>.j.a.  ^UswJf.>^  ] ka.gj 

Badd-ul- Muhtar,  Vol.  2,  p.  714. 

Article  201. 

...  j ...  y^aJf  j]  ^L^J'j  ...  ^^df  ...  Aftiiilf  — (ft  l!y><  ) 

...  Vf  ...  ...  J ...  (♦^tXa.f  o^4.J  ...  ...  Ob 

[ V I d - V I j*  c^f  ] — l^iJiAf 

Badd-ul- Muhtar,  Vol.  2,  pp.  714  & 715. 

Article  202. 

^UswOfj,^  ] — kLJ  y ,..  4.^-il^f  ...  aji»>i--df  ^aDf  j — ( r ♦r  ) 

r V ( 4 AssJl^  (Jji^jf 

Badd-ul- Miiht dr f Vol.  2,  2^.  715. 
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Article  203. 

(3^ y ...  Aaajjf  ...  c,yiJi  ... 

[ / } *j  (iiUaJt  v^l?>  .yJ^  jU»Jf  j «i.  ^ }^;[ 

Radd-ul- Muhtar,  Vol.  2,  p.  716. 

Article  204 

j ( ...  y yAa)b  ) — — ( r«fc  jf^U  ) 

.1?^  3 •••  d*^**^^  C^“  AAfly 

[^  V • A wli>  (./iO’  ] . AJyftjL*^  &iu# 

JRadd-ul-Muhtdr,  Vol.  2,  p.  708, 

Articlk  2)5. 

Jfl  L^'^i  1*^  J .••  — ( r*d  ) 

f^<  't^jJ\  oyijs  l^f  J [ V*  <9  AxLft.<j  (.y’^ 

I4J  JUi  ^,j:>  gt.Jf  ^J£  uh^-  J <5^®  ^'* 

I V ( wli^>  <y  j a)  a;^ 

Madd-uU Muhtar,  Vol.  2,  p.  706;  Fatawa-i-Alamgiri,  FoJ.  2,  jp.  171. 


CHAPTER  III. 

^^aaJl  aJ  U ^ 

Article  206. 

.fijb  1*^  ^ — (r*i*‘50o) 

^ A f'  i>s^SL.^  w-1^ 

l^inixf  j ...  a1^  l^^a]  u**^ 

11  V • V Aasius  (3^'J|  wlir  J j ^ 

Bahrr-uUJRayeh,  Vol.  3,  p.  84  ; Radd-ul  Muhtar,  Vol.  2,  p.  707. 
Artici.e  207. 

hi  yt  vjoi  jt  (5»J  Vf  — ( r • V ) 

*W.pf  J .J  iji)  ^ •••  (*;**^^^*y  ^ 

yf  I As«4<0  ^'jastdkj  ] ^ J ..* 

c r n • *r^ 

C ^ ^ c c * C 

C f 
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j)  *i*J  l^-o  Jf  ^ 

[ V 1 1 l5^l  sJi^  ^ 
Badd-ul~ Muhtar i Vol,  2,  pp.  390,  719,  721. 

Article  208. 

^ jr 

Jlj  /aJi  ^i-Jf  ...  ii^/o  j — ( r •A  ) 

V A^f  ...  ilw.A'O^lr  ,f.5|  L^/oU  f^f  iUji  ^^|  Aj^s  (^j 

— ^>0  d^ijt  c)>  ‘^  ... 

^ I • r*’1  * AJ»^a<5  (_jib  jlxa\Jl^j  J 

Radd-ul- Muhtar^  Vol.  2,  pp.  390,  391. 

Article  209. 

...  ^ ...  aaW  t^i  j — ( r • ) 

[aP  AslA.^  aJ  j *il.a. 

Bahrr-ul-Itayek^  Vol.  3,  p.  84 
Article  210. 

(.5*  pKsiJi  i^jf  ij  — ( r I • ) 

AI’I  ^f  ...  »Ja|  J er^ 

[ r A I . fA  ♦ 1/.^  i[;.r*  3 

Tafovi-i-Ahmedi,  pp,  280,  281. 

0 

Article  211. 

^Ai»  ...  j ...  Ji  ...  ^ A:f  cJiji  j — ( r n 

II  yf  . AaoJU)  JjHJiJf  ji.a.  yisiJb^  ] 

*'  Badd-ul-Muhtdry  Vol.  2,  |?.  720. 


CHAPTER  IV. 

^ Lpia  u j x=KjjjtJ  Uji  ^.yi  4->ui 

SECTION  I. 

oy^’l  ^U-Uy  J.^iil 

Article  212. 

...  Uj^  AX9  Ul  A^Jt  ^1^  lUJ  — ( f f f j^U  ) 

lil  AixlJ:t  •••  J •••  »£l'^  j 


880 


J — L^  U (JMi)  ^ ...  ftjt 

[ I vd  - I vr  ^liT  ^Jb’ 

Fatawa-i-Alamgirii  Vol.  2,  pp.  173,  175. 

SECTION  II.  <• 

Article  213. 

...  ^ •••  j ^ — (nr  ) 

...  aA^J  jt  Air  j^Jt  aIa^aJ  I/O  ... 

aI^I  ^f  aaI/o  ^ . . . — oj®  ...  ^U|  l^ii 

a-«»  l^J  ^ aJ^.«  cl>^  J;^Aj  ^1  ...  Ai^ 

C 

* [ rAS  - rAA  Asxft/tf  ^l<ij|  ^b  ] 

Eadd-ul- Muhtar j Vol,  2,  pp.  388,  389. 

Article  214. 

f-«  AJ^f  ...  ciaw  (^<0  ...  — ( f f r ) 

[ TAS  - rAA  Asiii/^  (^(i>  ^^\\i  j — . Aa^t 

Eadd-uUMuhtdff  Vol.  2,  pp.  388,  389. 

; Article  215. 

,V.'  ...  ...  ...  — (rid  JidU) 

U*^i-c  j Aa.;^  (jr  l^Jjir.  J^At^l  U^aI^j  S/  j ...  (J'  j 

U(>i£  ,,,  Ay^Jf  ...  ^ Aiva  (jr  ^^5  p{s«.Jf 

[ vr  I Asift^  (3^i|  w/lir  ^'li 
Eadd-uU Muhtar^  Vol.  2,  p.  721. 

Article  216. 

tc/i  *•.  J ...  1^-0  ...  J»  — ( r I *1  ) 

^ ...  J|;i.ft,U5  l^alAi  ...  A*lx 

j^  Vr  I A»il/>e  (3HbJt  ^_^jb  <>J^^liavJ|^  j 

, ^ . ..  Eadd^uhMuJitdrf  Vol.  2,  jp.  721.  c . . 


c 


BOOK  III. 


CHAPTER  I. 

(3^WsJ|^  J;*^! 

«• 

SEGTIO^T  I. 

j ^ j (X-illlJs  ^AJ  ^^i^9  iJ^aU 

Article  217. 

AA.ila.  jd  ] — u^Uf  (^1  j — ( r I V ) 

[ j ( . &a^u>  ^iUaJt  ^^J\},^[yS 

^Uxujfj^jf  ] — jt  ji  y j jJij  ^-?3  ^ £^- 

^ A»il^  (3^-^(  — [ f r/^  AsaJi^  ^3^^ 

1*^  is^  [ T'lr  wUJ'  <iJL.  f^f^tjSiJf  ] — u^^f  (^'0 

[ ^3lUJf  wlif  tiilj  Jji 

Aiem\  p.  110  ; Durrul-MuJchtdr,  p.  133  ; Fatawa-i-Alamgiri,  Vol.  2, 
p.  55  ; Bahrr-ul’BayeJCf  Vol,  3,  p.  263  ; Badd-uU Muhtar,  Vol.  2.  p.  461.' 

Article  218. 

(jifJs  j — ( r f A ) 

^ilj*  jf 

^ v-^  y ^♦»J|  ^J^  ^ff  y j -_  ( . A»ii^ 

^3SilaJ|  ^US  j^ilS  ] — ailb  ^ ,,,  Ajf^<f  ^Us  j 

[id 

Badd‘Ul‘Muhtdry  Vol.  2,  p.  459  ; Fatawa-i-Alamgiri,  Vol.  2,  p.  55. 

Article  219. 

yJb’  ^^li5  ] — cjiUs  — ( r M ) 

[id  Asr®*^ 

Fatawa-i‘Alamgiri,  Vol.  2,  p.  55. 
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Article  22D. 

•••  ^ — ( rr*  ) 

*t:l;fj  ) ... 

^UivJl^Jt]  ...  (r*lA  (3^' I 

^JlJaJj  ^li'  ] [ I q &sJu>  jjlUaJf  v^U>  <yl^ 

[ id 

Bdhrr-ul-Bayek,  Vol,  3,  p.  268 ; Burrul-Muhhtdry  Vol.  2,  p.  19 ; 
Fatawa-UAlamyirif  Vol.  2,  p,  55. 

Article  221. 

^ 3 — (I'ri  ) 

^iljQ3|  «i.l^  j\.x — J — [sia}j<  ji  ^ [ dd 

^lUsjj  ,,,  J C I ^ t.3^h*o 

[ fc^r  ^^'0 

Fatawa’i-Alamgiri^  Vol.  2,  p,  55 ; Durrul-MuhJitdry  Vol.  2,  p.  19 ; 
Badd'ul-Muhtdry  VoL  2,  p.  452. 

Article  222. 

y j iaftlli  j ...  3 — ( irr  ) 

xSA^  J Jii  y J [ 4^1^  ^lvai.Jf  5^  ] — 

Jli'  J AaxS^j^j  ^ -itVf  c5^  vnJI^  )yS 

[ ^ ♦ aswft^  (JllhJi  ^ib  ] 

j — l^t  4.^li^Jt  ...  Ui»liai'Jt  J 3 

j£*jje  ^2R-ftw5  ^ 

kJ^.*c  .,,  J ...  ^ diO’* 3 A^yf  J Ajb  }5 jxc  A*i^J 

^yb  da.  yi».Jt:>;  ] — U^*»J  Aji  ^«b;  ...  Ja.  llx^y  ...  ... 

[dM-ild-dfjc  Aaa-ft^ 

Ea£?f?-M^» 3/ wA^tzr,  Fo^.  2,  452,  464,  514,  515,  516;  Fatawu’i'Alam- 

giri^  VoL  2,  p.  90.  c 

Article  223.  . 

L^-^y  ...  Aa.^j^)|  aIw.^  — ( rrr  ) 

^b  d^  J — ^c  1^.>,A.(  ... 


c 
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jU'Jl  ^ v^'(  J ...  ) ^3^115  Jr  J 

j AX/o  ^^jjjL.j  [ d ir  »>JL^  ;li =»-Jfij  ] 

j^  f ^ ^ al;^ 

Badd‘Ul^ Muhtar f Vol.  2,  pp.  452,  513  ; Bahrr-uUBayekf  Vol.  3,  p.  255. 

Article  224. 

oJL^  yi»Jt^*3J(]  — S;aw  ...  j5^.>i;  y>ixf  j — ( r ri*  ) 

[ ( ^ Asxft^  ^Ur  ^'ij 

^fXAj  t^x9  ^ ...  >s^i}  ^1  j 

rid  - ril®  Axviuj  .iJ.)  »5.1a»  ^5t^'t^xiJ|  1 Jl  Jf  ^V 

..  ^txc  Llbj  ^^3..  ...  8,d.  y ^lUJi  V 4^1  — V 

^ [ «]  I Ax\.£a0  ^ I; 

Purrul-Muhhtdvj  Vol.  2,  jj.  19  ; Bahrr-ul-Baijek,  Vol.  3,  pp.  314, 
315;  Vol.  4,  JO.  61. 

Article  225. 

Go^f  ...  ^fiUt  _ ( pfd  ) 

(ox^'-s  [rdf 

3^1  Jl«.*i.-.j  y U [ rr^  A».ft.^9  ^_j'G  Ajfjjk  j — ijlvT  ^ 

cJii  • [ jt*}<j  jjUlji  v^lx^  j — dA-.^ijijG  ‘J  ^ ( 1>JG:  ay 

«^.lG  4^1^  J — aVxCj  U|  ^ AjjX^k  (.j^ 

— Jtj  ...  G \j xi:^>o  t«>^A  (J-His  oif  — [ rvf  Aaai^  ^f 

% ...  J [ ri  jjUtxJt  wU/  ^yG  jIa  yii(.j'^cijf  ] 

ax:^^£.^|  8 ,^**'Vl  .jl  a>.>y— -^li  ajlx>j|  (.^■^  A«.l>i.^  iaiiJl  I^j  ,^(^1  ^ Aa> 

O-^.^  y J[  rid  axtOAfl  4>1^  J 

— •^yi  ( y ...  (3^'<aJ( 

. ^jlliajt  ^f  - a-l  y'^  ...  aijUj  [ fCT(5  aaw^  ^yGl  i>lik  jjilkjf  j 

^liivJi^Jl  ] — Ji*xJ|  y Ai^j  ill  ...  Iflj  ^jlltj  D ai»Ja.(^ 

..  [ rr  axvii/^  o^-^l  (^G 

aj)v>A  ] — t^iV  S^Giyj  ^fj  <3^*^  3 

A».ftAO  j^ilUi  4^G 

Bahrr-ttl-Batiek,  Vol.  3,  pp.  252,  272  ; TTidaya,  Vol.  2,  p.  339  ; Badd-uU 
Muhtar^  Vol.  2,  jo.  465  ; Durrul-Mukhtdr,  Vol.  2,  pp.  21,  23. 

y o 
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c 


SECTION  IL 

Aeticle  226. 

J — j^\  ^ ^ r r ^ 35^^  ) 

[ «j  asuii.o  ^jUlsJf 


Axj  ^3  ^ AkiA^’f  A3y>Jf  — Aia^  ^ ^ 

=—  ^ ^/\v  <>L^  jlAsv.Jf^^  ] — LAjf  Ax'Ij  oils'  ^3  ^ dj^t 

AsJi^e  ^ JaAi 

^llJajt  ^-'Ij  J J |♦•®f  j ' — [ t®Al 

[ f . I Ast^«0 

Badd-uUMuhtaTf  Vol.  2,  456,  487,  489 ; Tahtavi^  Vol.  2,  jp,  101.  ^ 


Article  227, 

CTi^  AO^  ^J|  — ( rrv  ) 

l^lc  J^3^l  AJ^i^Jl  ^xi3  AA^  ^ ^ g^lAt  ^ ^ l^i  V ^.HjJt  A^*J  ^ J 

»£ji3  o.Ia  ] — l^Jc  J>>3  Aa/«£>^f  t^^-«  J|  J vJi[a*Jt 

[■  r V d Awi/^ 

t» 

Ai^ijjJlj  JLaaxj  ^A  j AjU  <Jl*if  ^_,ic  \Jl^j  <J.?  ^^1  jjjilkJf  y^t  j 

^ ^1  ♦ A*wC^  ^li>  .£i^jlJ  J ““  ^ 


l|,.*lli.  ^J^^i  ^ ...  L^  ...  Ailk/o  ^ o.'f  ^ 

(3iLlajt  ,^U>  ^Uswif  yj  y . ylft  jl 

[ f^iv  - re'll  - r**tA  Awi-tf 

Bahrr-ul-Bayekf  Vol.  3,  275,  310  ; Badd-ul- Muhtar,  Vol.  2,  pp,  465, 

466,  467. 

Article  228. 

^»y  L^  ^ ^(  ...  (3^’fi-Jt  *^1  (3^ j — ( rrA  ) 

...  aI.^wJi  JdA^'^/I  J ...  6ib  ...  ^ 9 

[ I ^ A».A^  O^hJt  ^'3  ^ iiuJl^J.jf  ] __  J 

<0 

Durrul-Mukhtdr,  Vol.  2,  p.  19, 


c 
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Article  229. 

^ j ^W;  — ( rrs  ) 

[ *j9  jjiikJi  v^ur  ,xL^  ] — ;^AUi  liJG  y ^ 

^(>ix|  ^sii  J ...  ^ jt  l>0 

<mtmm  l&flj  | }( LV*/0  ^ ' ■ *5^1  ^ wK««J  ( ^ ^ ^ ^ VO  J ^ 

...  [*)^J^\  ...  LS^  J ...  (-5^-^  ...  ,,,  ^lA<^i(  ^J^^ 

j J^))t  ^ ...  ^ J 

j j J >..^^  cy^  j 

- 4.  !»  ^ — svi/^  (3^f  w^iS'  — VsiJl  ] — yff  J^y  ^f  J i{<>a.fj  o^f ^ 

[ d • d - d ♦»*  - d • r 

o 

Fatawa-i-Alamgiri,  Vol.  2,  jp.  69  ; Badd-ul-Muhtdr,  Vol.  2,  jpp.  502,  503, 
504 , 505.^ 

Article  230. 

(»ilA5  j-ljjftJ  ‘-^®'':!  Ai/^^  j LJ-^yj  ty-'^  j — - ( rr*  ) 

iyi.^t  (JLx5  UJli  (J^l  ^Isi  b^.(  j &:uj  (Jf  ^^A} 

[ f'fci'  Asv,ji/tf  (3^Jaji  tj.,(ir  ^yij  tiJL^^j;i»flj|  ^5  J 

[ *,^.  AsJi^  Jjjj^  S5*^y'  CJ* 

l'^  AJ  (il^.yi  ^ 'j  ■.“  AftI>>/0  LS^^J  ^ i 

[ivr  • ivr  Asvii/«5  c3^^f  ,>L^  ^UxL^lj  — ^f  l^Jf  o^A[ 

[ *jV|e  Asjlws  (^0  tiX^  — aA  ^L-Jf  ytilai]  ^ 

JjiliaJf  «iJLa.  ^lisuJl  AftliaJ  ...  (^  AflfiJJ|  j ...  J 

[ V n A^ao 

jUstJt:)j  ] — Ab  aJjA^  ^oj  J ...  ^313  y tit  aJ^A^  ^Cj  ^ 

[ assjiAO  (j^}\  ^jG 

[dAr  Asvfl^  (311^1  •i'U  yisujf^^  ] — ^^yi  |*^2Rj  ^ j^A^yt  (3ibfttf  ^ 

““  t^'^^yt  ^ (j^fijb  caA)  ^*^?yt  j 

[ p *j  A».a^  (3^t 

^t  IaI^  Jtflk  ^(  ais\.^o  Jla.  liilis  a3^>o|  jlJs  t3f 

(3^laJt  (.jb^  j]^)U5  J — |^b\tyj  Uyb*  j ^ 

[*  I r r c;svi!.^ 
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i^sjrj  y j 
[ ras  Asvft/^ 

Fath-ul-Kadir,  Vol.  2,  2^.  242';  BaddAd- Muhtar,  Vol.  2,  pp.  576,  582, 
650,  672,  673,  674,  726  ; Fatawa-i-Alavrtgiri,  Vol.  2,  p.  122,  126  ; Fatawa-i- 
Serajiah,  p.  259.  c, 

Article  231. 

ivfc  4>1;^ 

U/o<^5 j ^ j ...)  — 6^'  ^yiaj y 

J j t5*e‘yt 

j^  4JC  aw.fi/tf 

ii<a^Jf  dA/ofaU  ( ^ 

j|  l^*A5  (jl^y  ^ is^)  h Ls^  ^ »o.^  ^t 

(j.^  J 0*4  jt  ) »-^4  J •••  ( 

k^u$'  ^jib  ci^is^  ^Usvji  <j^  ] — y ^ j\  oJkjf  jii  ^1  ( lUt  i^j  ^j*5  y y 

[ avi  - ava  - avt®  o^kJf 

[ ej£  aisv£*<3 

Eadd^ul- Muhtar,  Vol.  2,  pp.  574,  675,  576 ; Bahrr-ul-Bayek,  Vol.  4,  p.  54. 

Article  232. 

(^^  ...  Jyj  ) ...  ...  ^^3^  _ (rrryai>o ) 

(JlAfijU  ^ ( IA4  j ^^i>  (y[j»^t 

(j i^sijf  j^y  ...  i.«jiUik.!  I — y^sy  _} .,, 

(3^Jt  ] — I — j 

[ a V a - aVfc  as3.ft*e 

Badd-ul-Muhtdr,  Vol.  2,  pp.  574,  575.  ^ 

Article  233. 

J — y^Jt  0*5^  iyiU|  ^j|  j — ( rrr  J5aU  ) 

^ ij£  ^4^  lyy/i 

' Bahrr-ul-Bayek,  Vol.  4,  54.  ^ 
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Article  234, 

^^lk2c\.4)  ] — IsUax)  icJiLi  ^ L§*l£  ^1  &j  jiUt  — ( rri^  ) 

> 1 [ fvf  ^^cJu>  J^Jt  kalis' 

J •••  ,,,  j 

^UsR-Jt  dj'\  — JlAiiJk  j 

[ 4V1 

Tahtavi,  Vol.  2,  p.  171 ; Badd^ul- Muhtar,  Vol.  2,  p,  576. 


Article  235. 

)!,jLc  ^(4!)  ) — ti>-0  ^j’^Ss  ^t  ^ai3  J — ( rr^  ) 

[ iV  asuft^o  i3^ki\  ^^)\J^\  j:^)^)\  ] — (J.v^ii3  Cljf  ^ 

, Bahrf’ul-Bayelc,  Vol.  4,  p.  57. 

Article  236. 

^ claAxj  c:^Jl5  — ( f'f*'*}  g^jU  ) 

Jj^kJl  vjUri^  yiivJt^tiJl  ] — U^J  (_jfiASLjb  y ^3  ...  ^X3 

[ jCjfi  (i.1^ 

JDurrul-MuJchtdr,  Vol,  2,  p.  44. 

Article  237. 

1*3’  l^aiJs  f^(  ^ g^U  ) 

^ 

[if  aisvft-<^>  tj3b  »>1:^ 

Fatawa-i’Alamgiri,  Vol.  2,  p.  52. 


Article  238. 


ilia.  51  ...  ...  j — ( rrA  ) 

1^  ^y«H  (3^^l 

^ ^ (.5^1  y C,^_3^  (3^"^  gJjWl  (^51  ^t 

(3^1  ^_5ib  ^li33.Ji:)j  ] — lyy  5I''=*‘  j-it'^i^^  i/f  42AJU)| 

[ £V*i 

(3^kJ|  y»l3  iij  A\.x*/0  |^(  l^i 


■) 


j^  ^y»j  isxk^ 


^ Badd-ttU Muhtar,  Vol.  2,  p.  576. 
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SECTION  II. 

r 


Article  239. 


y &ib^t  <Jjj^i  ci^^r!  ^1  j — ( rr<i  ) 

^t  jt  djSliJf  G^a/o  }5,x*j  Aa^aiw  J^A(i,J|  (jLx5  ^^) 

AA-fl  ^t  jf  v-ftJa^iJl  l^-ljc  J(i.i  ^t  Aftwaj 

f-Vi  vjlii’  ^Jb'  4i»Ja.  j — l^Ic  J,>j 

^ Ji/Astj  O^Ut  ^j5*3a..5b  jUjI  j 

[{**(.  Asuft-vtf  jj^Wl  c.;lir  ^b'  ] 

y A^Jajjt  ...  J.^1^  jl  ...  Ai>jf  jt  e»5>^  ^llJs  oil  j 

bib  ^ij  ^ ^^t  ...  (J^J|  &i*b  ...  ^t  &'>eyc\  ^t  ...  jt  ...  jl\ 

[ ( rd  - I rp  AsuftAfl  jHKi|  ^^(iS  ^(i  (^jllasLi;  ] __  ^svJt  ^^9 


l^il  Jli  (j.<J  ...  j ivoll^  jaHo 

,ii}Hv)|  Jl*.isu  D a(aJ!a3  ...  ^)j  y ^J^-b  jt  i{t>>j<i>.^  iaUkj  ll 

^ V ^■^b  ^bss.^j((^  J ' il)^ 


vjlir  ^b  ] __  ^ib  ^^9  ^Ut  dilbj  ^Ut  j |j.$!A  ^lls  oil 

[ JjiUaJf 

— d.^ti  ...  bjjf  y ^}i\.^>  obtjt  dlUaJt  ^irt  Jli  y Ur 

[ |C^<)  ASLa^o  olbaJt  J^ib'  «i.A;^ 
^i^lc  ] — UL  vjuaJLb  Ji4.*i|  t ^ IxJb’  oil  Jtj  ji  ^ 

[ 4 ^ ii^k^  0^1 

Bahrrmul-BayeJc,  Vol,  3,  pp,  275, 309, 310;  Tahtavi,  Vol.  2,  pp.  124, 125  ; 
Badd-uUMuhtdr,  VoL  2,  pp.  487,  489;  Fatawa-i-Alarngiri,  VoL  2,  p,  56. 


Article  240.  ^ 

...  i^*h  •••  •••  (3^^-b  0.4  4j  J^A.>Jf^^£  Jli  — ( ) 

,y*j  bo  l«j  ^yJ(  ) — A^ibil  ...j  II  J5^^1/b  o.ib  ...  ^1  j 

I4J  (^  [S^Jri^  ^1  - olliu  ^llll  Ji«..M^ 

^ ^ Axia.o  ^Hkjf  ^-Ur  ^J[’i  ^Uijf  ] — jfj^Ji  ^jj) 

c 
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Ait  ^ J^Vf  ) ...  ^y=^t  is^  v-rU^I 

^KUf  ^^^(i  J.JL^  ^lissxjfj)^  ] — »*>.a).)  »-...^^/o  jXC  J^.^i>jf  ^}^io  ^*^i\ 

[ f^y*  A»i^ 

Eadd’ul-MuTitdr,  Vol.  2,  jpjp.  370,  492,  493. 


’ Article  241. 

^1  Ali  jt  ^Ikj  Ajf^^  lit  j — ( TPI  ) 

j.1;^  AJfti'A] ^jlAait  o,*»  ^ «5;.>^  ...  e>^  ^ ^ ... 

[ rvd  - 


i^lif  ] A*;^t^Jt  ^3*^  CaAr^I  t.il^ 

II  A».fi>^ 

:) 

Hidaya^  Vol.  2,  jpp.  374,  375  ; Jami-ur-Bomuz^  p.  235. 


Article  242. 

JU  v.ia5(  Jiil  ^t  (3"^i5  ejf  jj  — ( rf*r  ) 

3^1  3^^yi  t5^  c.^I^  •••  ... 


Jami-ur-Bomuz,  p.  240. 


[ r |c  ♦ AslR^ 


Article  243. 

...  ^^JUJf  J^aw  jt  *.9|  o^=Rj  — ( rt^r  ) 

ULc  MJiJf  fit  U ^J£  A^t  AiU  J^aj(  J^su  j 

[ ^•r  AacLft.^  *>.1.^  yisswJt  ] 

• ••  <-K  J^-’ ..•  (♦L?*"  ^ 

bl)  ^1  J ^UlaL  &ijy0\  aLo  f^x:3  ,.,  J 

[ Tjxy  AsJl.*^  (^b  6.1.^  ^lasxyoli 

...  t5^  <=5^^^  j •••  (•Lr^ 

^iOajt  J »—  j*t^svjt  CIaJ}  ^ . . . '^  j*t 

[ AsOl^ 

A — lix3^  ...  cy*^  «5ijb  ^^iij  ...  j4f^  oo|  Ajf^/oil  Jli 

V^U>  ^^.'o  J.A^  i£ixjOja.  ^ f*tjsJf  ^ i^t^sJl  ^^3  (^AA5  cui| 

*■  [ /Ar®  - t Ar 


390 


Jj  ...  Ujslsu/O  0.if  ikijS  ^5  ^ijU  |<iA  j 

j^  V4  &sJl£i  ^3R.Jf  J A.5.i3{aR.^jf  ^l.c  ^ i) 

Radd-ul-MuJitdr,  Vol.  2,  p.  602  ; Fatawd-i-Kazi  Khan,  Vol.  2,  p.  247; 
Tahtavi,  Vol,  2,  pp.  133,  183,  184  ; Bahrv*'ul-Rayek,  Vol.  % p,  75. 


Article  244. 

l^j  JslftJf  ^ l^i/o  ^X3j^  j — ( rt*t^  - ) 

...  J ^ j ^ j LS*^J 

vijf  j e;*  J A— tftJ  j 

[ - r<!^r  (3^-^f  80via.[5  o.i(^ 

Midaya,  Vol.  2,  pp.  353,  354. 

Article  245. 

S.isj^  j ...  AJAx)  \^y  i-iisiJl  ,,,  ^A  ...  — ( rj®d  5!^^^  ) 

• •»  (^3y  3 ...  AVUf  j 2{f^J|  aUsi/o 

...  ^ ...  »Wf  ^ 

^jUssLi  ] — *.^^0  ...  ^1  j ...  ... 

[ (Af  ‘ fA*  - |V9  - tVA  c3^^l 

Tahtavi,  Vol.  2,  pp,  178,  179,  180,  181. 


Article  246. 

IjJb  ...  li^Js  f<if  AA*ai:  i®llj|  Jtjj  J.^25U  (♦if^  — ( }5aU>  ) 

1^  A2cufi..tf  ] 


^ c-xA««j  ...  ( ) y 

(^6  3 3 yf  3 ...  4.5^ 

[ I . I Ass.fi/tf  (3^^t  ^ 

JJxJl  jA  j — Ax  j c^xj  e>y  J (3^  ^ 

4^1  J *..  3 •"  ^ 5 l^xJf 


(Xl^  J _ — liLoib  3^  {3^^ 

[ rrt  • fr*  (3^^f 

^ gx*)]  (^5  ^ ei'^  3 y Asu^Jf  4^1  3 

^ i riA  <&=s(.fi/tf  (jj^lajf  i_5^".^  ^iO  tXL^  ^^Isu/tfli 


t 
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[^  r *1 A ^AllaJf  liilA  J — 

Bahrf-ul~Raye1cy  Vol.  3,  p.  2^S Tahtavi,  Vol.  2,  pp,  101,  230,  231  ; 
Fatawa-z-Kazi  Khan,  Vol.  2,  p.>26S. 


Article  247. 


Uj  AiUjf 


^ ^9  aiilx/0  ^yj  ^ — ( r^v  J'.il'O  ) 

J SL^(  ] g<>Ajf  ^A3  ^ AJsuJf 


Bahrr-ul-BayeIc,  Vol.  4,  p.  61. 


[ «]  f ^.ss^Sl^ 


Article  248. 

^ ^Lo  AsuS'UJt  J[j3  ...  ...  j — ( n^A  55‘if^  ) 

> [ Jj^Jajf  cjLi$'  (J.L^ 

Jli  ) ,,.  di^iJ Ij  ^f  ...  ^ (^/o  «Mkx>  ^ 

...  ^ ...  ^^4  ...  (3y  J •••  •••  •••  ji^ 

v^Ur  ^iG  <il.^  ^liaa-^jf  — cl$iJf  ^aj  ci^^J  ^VLxlf 

( t®9r  - r - 4 AT 

vjU^  ^iO  ) 4:J«Xc  J ...  j.5li  (aUsj 

^iO  (yLx  ^^iJasuJs  — jt  jjUj  i{(>^  XOs^Jl  0.'(^  3 ( dA(*  - 4Ar 

^ I i^ur 

^f ) — i)  i^xc  ci>^4./( ^ ...  ^J^iiJ^  JswJf  (^5  ^Vf  ^yb-  -5 

— (J"«.iJJ  U^j^/0  t:.)(  ..t^  ...  (J.)^  ^ CjGojJ 

[ 4Ad  • 4 At*  - 4;  ] 

Fatawa-i-Alamgiri,  Vol.  2,  p.  52;  Badd-ul-Muhtdr,  Vol.  2,  pp,  492, 
493,  582,  583,  584,  585;  Tahtavi‘Vol.  2,  p.  175. 


Article  249. 

...  ^ ) 

^2fc.'l  i>J(  ii*>,iLc  ^ cualij  — ^*^,4 

[ I VV  AslA/o  ^^iUaj|  i^ur  ^G  ^jllaxLJs  J — ^Sb.  ji  c*,^Lc 

LlAA.bo  V ^1  (JjUjf  JsJt  Cj  ^f  Ixjf  Aj  O.uj  j^jJt  (JisJl 

^ •••  j”'®  3 (.5^GJ|  ... 


392 


tjl — ir  iijlxc  J — ^^lalIaJlJ  (/o 

[ r A I 

Tahtavi,  Vol,  2,  p.  177  ; Hidaya,  Vol.  2,  p.  381. 

Article  250. 

^ AV^li<0^4»  (Jj  (3^iaJt  (Jft-stij  ^ ^ — ( rd*  ) 

^Kx)|  dj  — f Afi  AsU/vc 

[ f»>A  I 

Bahrr-ul-Bayek,  Vol,  3,  p.  185  ; Badd-ul- Muhtar,  Vol.  2,  p.  381. 

SECTION  III. 

ji«j  ^ eJWl  JasJi 

*• 

Article  251. 

^slaJI  ] — (jWJf  U — ( pdl  ' 

[ f &siR/«  (3^f  ‘^•4>. 

[ V I A2R.C/tf  (^'Xi  ^ 

[ I 4 . AsJl^  (JllJajf  v^ur  6.JL^  ^_^jlksv.l5  J — Ua4.j 

Bahrr-ul-Bayeh,  Vol.  4,  p.  2 ; Sharh-i-Vikaya,  Vol.  2,  p.  71  ; Tahtavi, 
Vol.  2,  p.  150. 

Article  252. 

^ ...  Uj<io»x3  Ssj^\  AXsua  j — ( rdr  ) 

c 

[ I 5.  aaxaA©  (jlllajf  ^^Iksi-Js  ] — Hf 

. ajftivijf y*.  a;5laJ  (Jj  <5;i^J5|  j^lc  ...  J.asJiJli 

[ dj-'d  Asvii/^  yb  tXLa.  j — ^iJ 

C.)^ y jJboS^b  ^ li*Aibo  ^Ijf  1^)  O-if 
^ ^LSUlA^>  (3^)|  ^ 

a__-3ailA^  (3^lkJ|  ^yi)  ^ykap-is  ] — — -wA)  ^ ,.,  U^4>-"X>  ... 

[ n*  - (d'l 

jf  ...  vSia^l^i  ^X5  yik  ^5Ako  es^AJ  G^lP/o  l*J  U^ 

— ( ) ^yy^  ^ AyUxs  aJL^.  ^__jjf 
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[|4r-fdf 

TaUavi,  Vol.  2,  p.  150  151,  152,  159,  160;  nadd-uUMuhtdr,  Vol  2, 
p,  535,  537  ; Bahrr-ul-Bayek  ^ Vol.  4,  p.  39. 

Article  253. 

^axa»Jt  ) ...  cXlJl  Uil  — ( rdr  ) 

...  Ux)i>5  j ^ ^} — iUiJi  j 8^1  ^ Ji^ 

i}^  j tjf  ^1  ^3^1 

— ^ l^scxS^ii  ^f  Jl? ^1>  ...  *4^1  y ( UJlj 

[ ^ • fc  jSUaJf  ] 

’ Bahrr-ul-Eayehj  Vol.  4,  pp.  4,  9. 

Article  254. 

r 

...  J ^HxJO  ^lAxJU)  ...  8^35x0  v^^xj|  ^ ) 

jli  ^ (JsJl  Jtjjj  (J^aw  (3.xUijf  ^Uf  — I/O  *.A^j3  il 

^Oj  Hi  Jilaj  (JUA^Ut  l^sxvi  1^  ^Hx)(  3^  J 

jJa  ] — aI)'  ^ix>  JtaxJ  j 

-*  [ I er  (3^^l 

Tahtavif  Vol.  2,  p.  152. 

Article' 255. 

*ilA  ] — ^Hxii  ...  JsxJf  Jy^j  Jiaxj  ( rdd  ) 

[ dn  v*^ 

G'Hi  0^4  ^ l-'H)  o^jli  yjvJf  c>lA.>  Jli  j 

^^Xi  ^ ^f,>Jt  J^Vf  ^t  (**  (J^d  } 

[ rn  A»xiu>  ^Hkj(  *^l;r 

Badd-uU Muhtar,  Vol.  2,  p.  539  ; Fath-ul-Kadir,  Vol,  2,  p,  226. 

Article  256. 

^t)  Ifilk/O  S,^t}\  «Xaj  (^♦4^1  j — ( r 41  ) 

c;*  lT^  — vj>alk  ^iUjf  ^\  ^ — V ^f 

fil  ^Uf  x£A1JIj  li<^)j'0  J ...  4tx>  41/ol.J  fc-UJt 

[ ( 44  fsxA^  (3^1  <j*ykxxi5  ] — V Vl  .J  ( ...  «wA>(  ^J9  Aaj 

^ Tahtavif  Vol,  2,  p.  155. 


) 


9 
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Article  257.  ^ ^ 

lit  ) — Jllsx>  ^^t  (Jlsxxj  j — ( fdV  ) 

...  ^ JiaR.ij  aili  UIj  ill  — ( (ij^^t  Hi  ) — ij^  Jej£:^i^ 

•••  ^j3  ^aj  Hi 

— eoe  *^X;^J^i  Uis 

[ I dd  “ I 41*  6^f  (^'li  4^jlia»xi  ] 

' ” Tahtaviy  Vol,  2,  pp.  154,  l55. 

Article  258. 

^ ->—  is^Alf  Aaxa^  ...  •••  “”  ( ) 

IpI*xx  Hm»  ^Ij  ir^dlt  ^1  — Vy  • j iis^^  }-^j^ 

kjUjI  J,t^U5I^Wf5  ^t  j;*J(  — ^,Axd> 

l»ai  Jj^f  ^f  Aa.ya.  j(  c.^Uf  ^^i  y l/of  aIL-.Ji  j ^ — .i^ixJl  aJU. 

J u-5:*j|  \£iUf 

[ I dA  (3HJaj|  Ji.^  ^jliaaEwlB]  — V j) 

Tahtaviy  Vol.  2,  j?.  158. 

Article  259. 

...  ^3*®“  ^i(X<i  ill  i^Uj  ^ Uj  ^ is^U  ) 

JL^j  i/  jLiil  ^li  ) 4jax3J|  J o^AaL  e^llr^li  _ &.Hi  j cuili  OA-fia. 
(3Hbj|  s^ur  ^^.()  j.1a.  oaIJs  ...  ( 

[ I dl 

Tahtaviy  Vol.  2,  j3.  156. 

• - - C ; ^ ^ 

SECTION  IV. 

_ il^U  Ji^lJl  J^l 

Article  260. 


.xi 


A 

er*  ••• 


s—f^sji  I/O  ^Ijj 


U — ( ri* 

i^ibJl  ^ j ^xxivii!  fcftL  ^yCj  (^|  (^j^ftij|  ^ ...  ai^b 

[ rra  •^s'-a^  .^Jb  jJL^  ] 

) ^ij  «j£Xx1^3  ail  ji^^i 

" ” c ^ 5 1 c 


k^l  Jui  5^;  ^li 


c 
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^SUa)|  ^LA^|  Jl^  y 

j|  f»  • ► 

BaJirr-ul-Bayekf  Vol.  3,  »,  335  ; Tahtavi  ^ Vol.  2,  ».  139;  Fath-ul-Kadir^ 
Vol.  2,  p.  200. 

Article  261. 

lyl  4^  ...  jt  ^ J^  — ( f’lf  ) 

— ^’U)t  ^ ^'sJf  (^5  ^1  ) A^‘l^/0  Aj 

( d|  d Astiuj  (3^kli 

. . . y . . . ^ c^t  ^ . 

y culJi  I3f  y u ^^i>o y cuLS.  ^xj  ...  ^ij  f^f  ^1  ^ ••• 

[ fr^*  * /ri  u fit 

>'^*  (jliaJ  ^1  i^j  cuU^ 

j Aj  (jfCJjSLiJl  J CU^if  ^ C5*^^ 

[,  fri  i^J  j 

liadd-ul "Muhtar,  Vol.  2,  p.  515  ; Tahtavi,  Vol.2,  pp.  139, 140. 


Article  262. 

. . . ol^»J  ) ...  If  j (nr  ) 

— — c#^^l  (^f  jj«^a.|^J  ^cf  

■j^  Ipj  ^illaJt  v^Ur  <i.i^ 


O'  J 


8<yA.ijJ  i^b  l^*.lc  (J*^  fbl 


'^jX.^JU  ...  j\  j ^f;f 

^ \/ A (^1x5  ^jb  liJLk 

^—jb  cu^i  ,,,  c:.-ili  ^ii  ...  lyxs  v^f^:».lj  ^i*Aj  ii/c  ^UjlO  ci^ J 

, : * ‘ [ I jxje  ^jlkaRjs  ] = — 

Tdhtavi,  Vol.  2,  pp.  141,  144;  Fatawa-i-Alamyiri^  Vol.  2,  p.  78. 


Article  263. 

sTi^ftiJsi  ....  4J  Jfi  — ^9  (3*Aj  — (Yir  ) 

o ••  •• 

^ ^ [ ir^t  ^3!^!  ^11^  (^ib  4>U  ^ytaR-ij  ] — 

,.  [ A»J  Aaxa^  v31^kJf  bla.  ^^aXJLc  ^[^^1x5  ] 

• .2^.  Tahtaviy  Vol.  2,p.  146  ; Fatawa-i’AlamgiriyVol.2^  p.  86. 

' *"  in 
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Article  264f. 

^Vi  y ) — cuali  5 ^xiij  G'lli  ^^alJs  l#J  Jli  — ( r ) 

^t  — ^^Cc  ••• 

^jlbsvi,  ] — ^liviJl  ^31iJ{  Jii<  ^ ...  GHi  CNaiki  g(3^»yb  Uyoj  lit  Ux5  ^ 

*•  c , 

jCjiV  iias'.Q'^ 

Tahtavi,  Vol.  2,  j?.  147. 

Article  265. 

* yK\  U v^t^».)|  ^^»  ^f  ^^5l.x»  U^/ot  — ( r^jd  if.iGo  ) 

IaIa^  (if  |i,A^  ...  (Jlax)  ^ uft^oyi  ^9  aiiJlitJl  cJU^t  3 — ^^3  3 

asxft^o  (3illa.-^f  vjliT  aMc  I^S^5*4J 

[ ftcA  - lt*v 

^jlkswJs  ] — ^aj  ^ i.-iJyc  fi,r  3 j{3>^|3  o.allai  ^f  GHi  i^u*Aj  ^aljo 

[ I fcV  AsBua-^  (^1.:^ 

Tahtavi,  Vol.  2,  j)p.  147, 148. 

SECTION  y. 

^j^Jt  (j^Lt  (Ji^Jl 

Article  266  & 267. 

AJjsvc  ...  ^'i  — (riy-m  ) 

jt  ...  (sr^  j!  ...  );b  jt  ...  Axlif 

^3  ...  ^iUalb  ^li  ...  (JJ^aJi  3 ^fj-^c^f  OA».i;^y  &iAa-.j(  ^3) 

[ 111  - (Id  (iUlaJi  ^^[ir  ^;b  Jl^  ^3liaxxi5  ] — ^^.0  ^1 

[ Md  (3llfaj|  Uxf  (^3^^».i3  ] — UjjI  »JjkJ  ^Uii  ^}  Jlaj  J 

Tahtavi,  Vol.  2,  pp.  165,  166. 

Article  268. 

«••  ^ ...  |^if  3 3 «>,Aa4.j(  j — ( f lfdt«  ) 

— — ^ J|3l,-.4J(  3 ^3la.^|  ...  3 ...  dX-M*  JjllaiJf 

[fid  ] 

3«^  ^^3  (^jjJ\^  Aj  U didjo  ^fd'^  ^^^^♦^'3  3 

Id  I M 34^‘  «-^Ji  dJ  jlJs  fil  JivJl  w-a.a.1^  ... 

- c c ^ c C 

C C <. 


c 


3^7 


[if;**  wli>  »iiA 

Tahtaviy  Vol.  2,  p.  165  ; Fatawa-i-Alamgirij  Vol.  2,  p.  123. 

’ Article  269. 

I) 

...  ^ilkJb  jU  ...  aJU  jjiU  ) 

IaI-^  Hj  lAj^is  ...  *^•^.5  is^j 

...  t5^*  ...  jt ...  t*iij.j ...  i»,u ^ ...  y^j  ... 

[d^iv-d'n-dld-dl;*  v^li?  ^6'  *>1*.  yi2Bu.J(.ij  ] — j^A 

Vi»»'.'^  ...  Jlj  Jplj 

[4^^  a».fl^  ] 

' • Badd-uUMuhtdr,  VoL  2,  pp.  664,  665,  566,  567. 

, ^ Article  270. 

^^i  ^1  ) ...  A^ilJs  i^y  j — ( f V*  ) 

t5*  »>4^  ^f  A45^/o  ^y  ^^J0  ^ ...  liii 

[^  d *1  V J ^ 

Badd-uUMuhtdv,  Fo?.  2,  p.  667. 

Article  271. 

j <^y  ^ **“  ( f'V  ( ) 

[dll  ] — «-fti3 

C,L»9  jf  ...  ...  vJIa'Ij  ^ J 

l^aJLIaj  jf*  l^alis  jj  ^ U<  ^y  A ...  ouU-»f  ^ ...  iLjU^  oJl^ .•  • ^{p  ^ 
ijK,\ y ...  lAjt  y y — j.xaj  A^jiia^tf  ^ 

y M/0  vi*AliAf  jf  ...  l^.'ljf  jt  ...  ^1 

^ (Aiyy  aiirj  V"^  j .*.  j iu 

...  c;' J j ii^.Ufi  !«>'  ^ a5^'ac  ) 

) JUail  ^ ^f  ( j 

U'li  y ...  yii  J'^  dllx)  j — ( O/*'^  up-aJi 

yi*uJtj)y  — ^y  51  ..  ^jc^-Aaj  i^jysue  jf  ...  ^^'o  U<iA^ 

, [d*JA-d'lV  (3^1 

Badd^uU Muhtar f Vol.  2,  pp.  566,  567,  568. 
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^ _ Article  272. 

fcsJLo  ^ ...  ^ iij9S\  e^b  y ^ ( f»yf  }JiU  ) 

^5  - UjUiifclj  I A^iiJf  flit  (JL^ 

wUf  ^^l]a»\.JB  ] ^ '.^Ix^lk/o  j|  ...  ^jUl|  jU:k 

c [mi  ^3^3f 

Tahtavi,  Vol.  2,  p.  169. 


CHAPTER  II. 

*1^1  ^ 

Article  273.  ^ ^ — 

al)t  I — ♦Aftj  ^ UlA  ^ cil' — ^ lit  ^ — ( rvr  ) 

Jl^j  ai/e  ^Ij  ^b  (j-^  4^1  ) 

[ a»i^  fjid 

[ fcd  * aw.R^  (jiUsjl 

^ jki  a.'l5  ...  <i.AolftJ|  ^^i3|  \ji  aj  iSA-lxj  aLlfjf  ...  ^sJ) 

[ |6.*J  a»»iiA^5  (jillaJf  c^li^  ] 

c 

Hidaya^  Vol,  2,  p.  384  ; Badd-ul-MuMdr^  Vol.  2,  pp.  450,  406. 

Article  274. 

« ^ - cAlklK*  j — (rvjc  ) 

[ T • d Aw.«<^  (.^ib  (3.1:^  ^Uw. Jf ] 

, ’ Radd-ul-Mulitdr^  Vol.  2,  p.  605. 

“ • Article  275. 

] — IAjI  jxki  |jf  l/s  aSU)  — ( Hvd  5f.i'>e  ) 

[ va  asuft/tf  (3^^ I ‘^'5*' 

(♦>^  j (s^  — ^1  ji5  y U 

[ *).|C  a;BWft^  (3^baJ|  J^lif  ^ib  j 

Bahrr-uUBayehf  Vol.  4,  p,  78  ; Badd-uUMuhtdry  Vol.  2,  p,  604. 
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Article  276. 

yU^  «iAt  y j — ( rv*i  ) ‘■^■’ 

''  o [ rAd  jMJflJ}  ixA^ 

Hidaya^Vol,  2,  p.  385. 


Article  277. 


*jf;XA  ] — ^ ^1  jU  U j — ( r V V ) 

[ i^xtSUa  oilkit  ^iiS 

Hidayay  Vol.  2t  jp.  385.  . ' 

Article  278. 

3 ■ ' l- 

...  i ...  ...  y ^ aj  ^5tyi  j — ( rvA  ) 

[ I ollkit  ^>di  j.U  ^yk».i5  ] — ijilj  Gib’  ^^jit 


[ (rv  (3^1 

Tahtavty  VoL.2,  p.  187;  Fatawa^i-Alamgiriy  Yol.  2,p.  137.  _ , 


Article  279. 


lU  JlJt  <3ltk)|  A^V  — ( rv^  ».ibo  ) 

*>L>.  _ yafcJl  ^^}i\  f^j^it  y ^Jf  Ai£ 

- *l*d 


jbi  jjji^ji  ^ cUa^i  ^ ...  j'^^i  ^ ^ ...  wyy  <J^ 

— bIxa^j  JjyAj  ) ...  j'^h  ^ ... 

[ I A V - f A1  ] 

^t  ) ^^iJbs  AAsy  j*AaI  ...  Ujb  ^ iuli  ( JlJf y'«i^  (^  J iS^  ) ••• 

( I A ^ (jjiuJi  fc^(ir  <yb  — ly^  ^ 

olUu  ly^xi  '^Ic  uftlyvo ^ jjHi;  ..  JU  yi  lb  c£Ui»JUi.  ly  iJ^ai 

^lianJb^  ] — JoK  aib  aUliJi  JaAb  y JlJt  Aa/c  ijl  Ic^ 

j^  *j . (c  <316aj  f b .>1^  , 

BaddUil- Muhtar y Yol.  2,  pp.  604,  605,  606  ; Tahtavi,  Yoi.  2,  pp,  186, 
187.  . ' • 


'400 


Article  280.  ' 

l^i/o  fjf  — ( f A*  ) 

tr^Jl  Jls^  j - jj^l».Jf  ^Jlc  ^ ^ jj.'}  JjxJi  ^iifi 

j^uyf  ] — I c »— 2/  j b<Ajt  Aa(j^  ^ 

c [ 1 • 1 

Eadd-uUMuhtdr^  VoL2,p.Q06. 

Article  281. 

6A.f^KJ  (Js  afjUJt  jf  j — ( r A I ) 

^ j a)  I/O  j^^l*/0  ji 

3 ...  y (-4^  ^ J*  c;^  A^U  (JIJ 

j!\  iA^jy  ^t  4^'*‘;!  V ^■^:}  V U^j  A/oilf  Jj|  (JU^ 

3 ^3^  y*h  is3^i  ^^3  t4  j V''® 

[ ^jiUajt  3^  J^Ajj  J^  ^(  Ut 

•=—  4^^  IaJIs/O  li^A/0  (^Ir  t^CT-^  ^ ^(  y 

[ <)  *1  A»A/tf  C^ki)  t^liT  ^jf^  tUa.  (>'iy!/*^f  ] 

tU*S}  (i>f  ...  ^ ) — ij^  ...  ...  ^lafejf  ksi^j  J 

I4)  ^xw*  iUlJ]  < ..  y 1^ ( U . . . 

~'~  ( S^b^Jj  3^  3 \.f£)^c 

iLijjSiK  A*«e!/o  A^>  ^ ^ y^j  A>J><ls^J  «iUjJ  U/o^^^(  ^1^ 

■■  ls.)|  |^li>  ^.<yJ|^25L.>A)|  2^m.1J|  ...  c4Ai  ^SBt.Jt  3 ) 

( ^v 

— ->  A^Jba^g^J  ^Ajf  h^iisj  ^ *’*  Aflliij  ^A  C^j(l?j  y ^ 

II  j ^ I Asv.fi/tf  Vj^-Ur  ^^Aj  ^1a  ^yfcsv,j5  j 

oi0aj|  ^Ij  ^5f^J|^sv.>jf  J — y 

[ ^|£  Asv.i/tf 

Bahrr-uUBayekj  Vol.  4,  pp.  94,  96,  97 ; Tahtavi^  Vol.  2,  p,  191. 

c 

Article  282.  '* 

bwfii  ^^^la..|  t(jJ  y ti)^  “■“  ( TAP  ^ 

v^liT  (i>i^  ] — A.^t^  ^}^  Uy/o  Jl'  Jjxj  lli  ... 

H ^ Ax'Jl/tf 

Balrr-uUEayeJcj  Vol.  4,  p.  96, 
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Article  283. 

U^>a«  ej’ J 

...  (!^v;  ^ o.i|^  l^j  V^^j./c  ^f  j 

^■>^3  (Xl^  J — •••  J oOlj 

[ frA 

j l^j  V^tXc  iifyjf  ^'-5  cAJf  li^fXJ  ^ li^«X3^>S:u:  J^lc  ^ 

laft^  (/^5/0  c^l  J ...  l^<^< 

U^^.«  ut)'-^  ^^«xx5  jji^^Jf  ^^J  j ...  ^^♦Jf 

— (i3^  ^^f  j ...^«Jl  uft/aj ^ 

^ [ irA  c3iiia)f  ^43  tXl^  ] 

Fatawa-i’Alamgiri^  Vol.  2,  ^.138. 

Article  284. 

Uif  j laa...3  .,.  CUstJ  (Jli.^3  ^li  ijj>.j»Jf  l/o|  j __  ( rAp  *<3'-^  ) 

*i^yO  A3K;f  il|  _ JlstJ  l^islft^f  t/Cf  j ...  (jfiX>.AiiJlj  lafl-J 

[ (^  V A2»i/.e  (3)Ua^t  «>1^  (3‘*l;^^  ] “” 

■) 

Bahrr-ul-Bayelc,  Vol.  4,  p.  97. 

Article  285. 

»^.3f  ^f  ) — Jw.x^f  jf  Jxi  Ia^3.j  ^^9  ^i^^J  tJ^U  y ^ }{^U  ) 

^il3  t>.).^  ^Usv4.)f  j)^  ] — (.^/o  j)  alLo  j (x4.y  JtxjJl  ji  Ai^xi  4x1#5  ( ai  ^3f  o...wf  j 

[ *1  ♦ ^ Asvfi.s0 

Badd-ul- Muhtar,  Vol.  2,  p.  609. 

Article  286. 

v3^l  txU.  ^jlk».i5  — yiJi  ^t  ) S>f^yt  ^j-St  — ( r A*i  x.sl«  ) 

(nr 

) 

^A  j ,,,  jii  Aiflib  Aj^iy  yj  J^»Jt  ) ...  yyi 

y cii*  j ^ ci^ V ...  j ...  V ^1  j (V^  j ^ •••  cii^  ( 

...  ...  ^ ...  liit  t>‘^yi  ^♦^f  j ) ... 

Uy^i  fc4  ,)  oiliu  Ama^3  j ( ^U5;J(  a^  g^tjf  (^1^ 

— ( ^yj  is^ ) — J*  J — ( ty’ 
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lit  ^^s  ^''®  y 

<*^:^Up  l^Jij  fit  UU^ 

tiit  AaJD  ”~"  ( ix^Sb  ^ 

i^ix^  t5'^  (i'J^  j^iiSt^jf  J ^ jf  ‘^‘l^'^f  ^f  ^ 

. * - C 

[ 1 I *1-1  I d 

Tahtavi,  VoL  2,  p.  192  ; Badd-uU Muhtar,  Vol.  2,  pp.  615,  616. 
Article  287. 

— Aa^/e|  jLo  ^^1  jJaxj  j ...  j^lc  iSijf  j ^Jjjf  ^L]  j 

^ib  yixtjf  j — ^tj  ^j^9  (J^ ^f  ) 

[ %l  n A»il«e  ^Ula)f 

Badd-ul-Muhtdr,  Vol.  2,  p.  616. 

Article  288, 

wVf  ‘iVf  •^j  j ^ — ( TAA  »*ito  ) 

1*^1  i>jy(  Jsj^l  (J^^rl  j ^^1  Ax^Ia/O 

[ f»4V  A*uR/^  ^3^iai|  t>vL^  ] 

^t  ...^i/Ajj  AjlAstJ  ^lOf 

[ ( *j  6 ^.s^Sba  (3^1 

(3^^f  ^;  ] — ...  ...  ^1^1  j 

[vrA-vrv 

Ajy.Of  J ...  'iCylM  y J Aa,^aR.Cix>  Ul  (SblAaRjf  __ 

(3^1 1^^>'  (^'0  ^yksui,  ] — w-<)3  ^ ... 

fl^fC  ^sxk^ 

Fatawa-i-Kazi  Khau,  Vol.  2,  p.  257  ; Fatawa-i-Alamgiri,  Vol.  2,  f,  165; 
Badd-uUMuhtdr,  Vol.  2,  pp.  727,  728  ; Tahtavi,  Vol.  2,  p.  244. 

Aeticle  289.  ^ 

A^jJb  AiJl]a>  ^*vJk/0  ^ ...  ds^  Aij»JlA  ^ ^ (VaI  J5.ibo  ) 

Uf  l^^i:  a)  Jyt  (4>l£  JAj  — kAfi  j^j 

^U*u4.Jf  iij  ] — lA^t,„.j  c>f  •••  3 e>^ 

II  ^ I «i|  ^lUsJt  I v.^lir  <^1^ 

^ Badd-tiUMuhtdr,  Vol.  2,  p.  61Q.  i 


c 
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Article  290. 

(^3  ( jf  y — ( r 1 * is.i'-'O ) ■ ^ 

(^Ji  ) ju  ^5/f  c)^»  ..,-( ^ j>  ^ r->^ 

JlJ  ...  ( aS^J  JlJl  j ^-^  ...  ( t/<^il/o  ^_g>(  ) 

^ ^ i,s^^ 

[ 1 1 V - 1 f 1 ;l.i^^f  ti;  ] c^Vl 

Badd-ul-MithtaVy  Vol.  2,  jop.  616,  617. 

Article  291. 

CS'f  dpj  j — ( f*  I ) 

( I q|.»-  Axv.ft<^  JtV) 

— C^O  - 4i^w  j^Ic  iJiS^j  ,,, 

^ (Mr  (_5JU  <5^1.:^  ^^llaxi-is 

y t4xaj  j ...  ui^aIJs  j (Jaaj  ^Ij 

( J>3^  ^ J ,,,  ^(  ^ ^ cJ^aI 

[ ^1  A (.5-0  <xl^  ^UsObj]  3^^ 

aIjIo^j  l^alkj  ail  f^Af  ^aj  j culi  ...  ..*  AlilLc  ^^A  ^ caJI>3 

Axx^l  JLj  ,.,j^Jl  Js^a-i  (_5*^yi  ^.J  j er®  ‘ 

^'b  j — j^*^f  iaa^j  <3^^  ^^AUai  (3^  Us  Caj/ 

[ *I  f V - '111  (3^iaJt 

Tahtavif  Vol.  2,  p.  193  ; Badd-uh Muhtar,  Vol.  2,  pp.  616,  617,  618. 

Article  292. 

[ I V 4«va*tf  3^JaJf  ^iU  0.1^  ] — 

Badd-ul- Muhtar,  Vol,  2,  p.  617. 

^ Article  293. 

3iUa^t  ^^Ha».j5  — ^1  ) - is^  — ( r sr  ) 

...  J'-^l  4^3^:!  ...  '«^J>3  ...  ( f<)r 

(3^^l  v-j'^  (^0  aJL^  j — (JUl  ci93  ^|^i£  Aft^y  l^js 

[ ^ I V A»^j^ 

Tahtavi,  ^^ol.  2,  p.  193  ; Badd'Ul-Muhtdr^  Vol.  2,  p.  617. 
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c 

Article  294. 


els'  *^*y.  ijej'O  ) 

(^■'^  ...  *“”  ( (JA^I 

^iiJl  J^>J  ^Kj  &i\j^  <^/p  Jii|,»  ij  ^f  J^lsi.Jf  J ^ siuUjf  J Jj^i;  ^ 

• t*  •••  ciajI/o  ^ »iL^.l..>J I ^ 

(3iAiaj|  ^U>  ^il(  ^ J,i,j(  ^^J}  ^liiA5 

[•j  I ^ 

Badd-ul- Muhtar f Vol.  2,^.  619. 


Article  295. 


v^lxf  ^U3s.J(:,j  ] — ^sJb  (Ji<j^\  ^ j — - ( rid  ) 

[ *j  ( V aaciil^ 

...djtV’  c)^  ...  (.^.c  AilAtff  A.«»ftj  Jd.d|  obof  (^}  J 

[ f (3^1  ^5*43  ^y.ksvij  ] jjf^Jl  Jjj^yj  j 

Badd-ul- Muhtar,  Vol,  2,  jp.  617  ; Tahtavi,  2,  p.  193. 

Article  296. 


Ajlc  ^iAUU  oS«  ^[9  l^Mki  ^JU  ^t  ^ j^iilJb  — ( n 1 ) 

^ ^lasijf  JtXJ  f^»  5 ...  ^ 1*^  ^1)1  ^ A.«^l*/0 

^'^r!  ^ 3 '-'  ^ •••  A^<yx«(k^ 

J^  Ifcp  c3^^l  ‘>1®^ 

Fatawa-i^Alamgiriy  Fo?.  2,  p.  142. 

Article  297. 

^Usi^jfd^  'j  ji)  ...  AJ  ( MV  ) 

1^  »j  *1.6  SsdiL*^  dJL^ 

Uadd-ul- Muhtar,  Vol.  2,  p.  604. 


CHAPTER  III. 


ibJb  di^l  c±JbiJl 

Article  298. 

^Ic  ^ cy^  >>,3^  ) ...  ^^i9  — ( f*  V ) 

. ( 1i*r  d^Wf  v^fir  ^li’  ii.1^ 
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^ |J  ^t  J ...  A-«Oj.*AiJ(  l^J  ^ 

^lit^lj  ^jij.i  ^M/O  ,,.  A/0^^a».j|  tjy)  Jb^j  ^ J fj.air 

[ I Ai  ^=sJi^  Jjf  <yi^ 

j ...  y U^  ,,,  JilsAj  ^i'  tUj  ^.«4>li\.'i  j ,,,  lUitf 

[ ^f*V  - As^.^<9  (3^Wf  <.>>-^^  ] OLoj 

Badd-ul' Muhtar i Vol.  2j  pp.  643,  646,  647  ; Fatawa-i-Kazi  Khan,  Vol. 

1,  p,  186. 

Article  299. 

^ ^■JjXC  Ajf  Oa£^|  ^ C1ai*5^  \ii|  ^ ^ ^ ^ 

— Hxms  ai^f  (J*Aj  iif  jS\  ^1.9  Ji«Aj  ^f  l^Jf  (JIa  ^^^.5  ^9jSlJ\ 

..  " ..  . . . !'....*’  ... 
iliiv/e  ^ &U\c  ^ ^:s\-w  |^>  J l^.V/O  ^Lf  j ^ ...  (J^l 

[ (3^Ja)(  ,^(xf 

(iiUa^f  ^^li^  ] &4.^13rJ|  (Ja^IxIi  ^fj.ijf 

[ I d d 

^^aj  V Uaj^x)  St^Jf  V J ...  J^V! 

[ f ^ Assji/tf  (.3*^^  ^ ^U?J( 

^jX^JU  ^yJ^^  ] — ... 

[ ( d V *3Biuj  cflUaif  ^^^If 

Badd-ul- Muhtar^  Vol.  2,  pp.  645,  646;  Fatawa-i-Alamgiri^Vol.2^pp. 
155,  156, 157. 

Article  300. 

3 ) - oj(j  D(  ^ %j<  ^irj  ^(j  — ( ^.  . ) 

— ...  L5f  — J5-^  C)’  — ( 

[ r I r t3^'l  4^6^  ] 

JUS  aJIsu  «xjU^^  ...y  •••  (iy  *•••  i’lyi  f.if 

.)fc^c  . (3^0a)(  4^li>  (_jj0  45i^  J — 

Tahtavi,  Vol.  2,  p.  212 ; Badd-ul-Mulitdr,  Vol.  2,  pp.  643,  644. 


Article  301. 

(jj>>Aj  ^ tj  luu  tj.A)  — a'^'I  ^ ^ ) 

o^JOi  j 1|.aa»I»/o  oJLj* 
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^ 4_^(  } ji 

Jf^j  ^ Uo  - cj^i^  j J^f  ( (Jji^UJf 

l^ix  (JJaj  ^ AXmcJi  ^[>3  j ••t^^T  '■r^**^ 

— jliiJ  ^y|  (JjJ  ^^fJ£j  l«^l5t  jf  (^'0  CaxIj  ^jeJ;^l  (J.4*5 

[ ] 

Badd-uU Muhtar,  Vol.2,pp.  647,  648. 

Article  302. 

1^36’  ^^iJt  ( M^j|3  j ^f  ) — ^ — ( r*r  ) 

[ l»  1 1**  cjiUaJf  ^0'  ^JJ^'i}\ 

I C^  ^S(.fiw9  (3i*3k)|  i^lif  ^i(3  lii;^ 

vk5^^*  ] ~ (/  J ^^>*1  ucy  (^^ ...  ^y 

j^  I rp  - I rr  (3^.^f  *^13^  ^i3 

[ r I P ^'3  «>..l.t.  ^^lisstis  j — (^jIj  j 

— l«jlAaif  jAj  ^ i5;^t  «5J^'  6.50  (3^^-^!  l<^4 

[ I l-A  is^hsis  ‘>>^  ] 

Tahtavi,  Vol.  2,  pp.  212,  213;  Fatawa-i-Alamgiri,  Vol.  2,  pp,  123, 
124,  128.  ^ 


CHAPTEE  lY. 

Xjjib  jt5jA)|  ^5  I L^Ul 

Article  303. 

(jaabUi  ) — ^f  U<k*>a.f  i|i^y  ^ — ( r*r  ) 

^^j.it  »xL^  ^jllasxJs  J — iS^  — 

c [ At« 

Tahtavi,  Voh  2,  p.  84* 


Article  304. 

^UsOi.3^  ] — ^»yi  »o>jUx) ^xJ  if^yu  — ( r*K  ^^*^60  ) 

( ^^5kxl  I v_)li>  ^^6  4^1j 

c ^ 


c 
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[ Affi  A»(.ftAO  ^U\  ^\iS  ,>1^  ^jltaa-Js  ] — ^0' 

^ib  ...  j 

i(UA/o  Hoj:^  »i«*J  ^^jJLc  t^i^afc  UmXm^  Ai^is 

^|j.j  ti(  .,.  ^j(  jUj  <J»u13  fit  fi.A  j o.li  ... 

[ ^rd  AastftAtf  cj'iS'  tfpjb  jsJi^^'istJf^^  ] — ^aj  ^ a5^x5|  ^Ibi 

Radd-^d-Muhtdr,  Vol.  2,  jp.  425  ; Tahtavi^  Vol.  2,  p.  84, 

Article  305. 

^A^f  iJj^j  y Ia/o  ft^iy  ^l<iJf  j — ( jj^U  ) 

^itii  — ^aJi  UA*>.a.I  <^9  ^ ...  UUf 

, [ A4 

Tahtavij  Vol.  2,  p,  85. 

Article  306. 

jtifi3.5^f  Aaljst  — jJ  j &j^kj4.[}.9  — ^ jfiiL«  ) 

[ t«r  d Assvs^  ^'^AJf  ^ib’  t^J;^  ^lisujf^j  ] — U^ftXjy  ^ 

Badd-ul~ Muhtar,  Vol.  2,  p.  425. 

Art/,cle  307. 

P ( VsL*Ai  ^ ^ y giil^  ) 

A»^ ^^jf  ^ib  yis».jf,>j  — y ...j%*-\  (^'0 ^ j ...  ‘^5^1 
Badd-ul- Muhtar,  Vol.  2,  p.  425. 

Article  308. 

— ^ ...  iMbxj  Ay  l^li  J.A  «^'y  y — ( r*A  ) 

[ fcp4  AsvA^  ^l<>Jf  ^ib 

a Badd-ul-Muhtdr,  Vol.  2,  p.  425. 

Article  309. 

3 oi^jf  fit  t*^  — y-'Ji  f«^j3  vi'juy^  — (r*1  ) 

fcpi  Asbl.^j  »iJL^  yisvjf  ] — AsuaJi  ^ ...  y 

Itadd-2d- Muhtar,  Vol.  2,  p.  425. 


c 


CHAPTER  V. 


SECTION  "l.  , 

Article  310. 

Wj  _ ( ^1  . Jf^Lc  ) 

[ *j4.  AsJlo  (3^^I  t-;^>  jU*u.J|  ] 

[ c3^*f  <>;  ] J 

(^1  (*^  ■^  ^ 

i(^li\.Jf  iJjfcj  AaJk^  ^ii:  c^aRj  ^f  AftAfla.  A-U  J;^«5^J!  ^l<x)f 

J — . ^)|  ^^l>Jl  ^^i;Sv.J  Ajl.^f  d^-w  j ^. . . 8<ywi(i 

[ I JC  • oJ:^ 

I ^ d^i>  ^;t  (^'^t  y 

] - — ,ii<i*i£^i  oy  j »y=^-^f  oji  y 

^ [ I dv  d^^t 

^ ,,,  y ...  tXA**lftJ(  ^l^i)|  ^5  2^(XAi|  ^1 

[ ^ 4 . d^it  ‘i;  ] — 

J^^jJIj  i4'>'^  Jf^j  ‘i‘^J  bijJ\  ^_j^,  A/Cj,Iax3  jliaiit 

[lev  A»w&^  d^Jt  ] — cif^Jl  jt 

Badd'uU Muhtar,  Vol.  2,  650;  Bahrr-ul~Bayeh,  Vol.  4s,  f.  140; 

Fatawa-i-Alamgiri,  Vol,  2,p.  167  ; 


Article  311. 

...  d^^'^  CaSO  Aijli^y  j ^a.  t5*  (.5*^^  ( rf  ( ) 

— J>^\y  ...  A^Sa.  j^»>Jf  (ivAj .,,  Aju.wt  y 

[ *ie » - ^e  ♦ d^f  dj  ] 

u^xa.  ^)hi  U^i^j  Jf  ^f 


[ f'er  d^^l  ^ij  ] — Asy}\  ^ 

j A^jUdf  jl  ty.walfi)f  ^^^1  8«i^  J 


c 


c 
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— ^ ^3  lil  o^fllja  O^iAXu  ^Uirf 

[ ^ »)  ♦ ^^ilj  J 

Badd-ul- Muhtar,  Vol.  2,  vp.  650,^651,  652,  660;  Balirr-ul-Eayek, 
Vol.  4,  _p.  139  ; 

. Article  312. 

o.iJlj  j)  ...yf  y ...y^aj  ...  Ja.  ^ — ( ri  r ) 

^ij(  ^ I/O  ^y  l^J  cJ/ot.00  ^ -5  ***  tt^***^^ 

^1  j ^3  ^ (_jllb.Ji  if  sc  liii  ^lj^U5  ^1  ^ 

_.  l/^j  (3^-^JO  dSAX3  ^A*J  ...j.4<Aj(  (j^^f  j 

[ 1<5r  - 'fAI'  (JUla't  yisv.J|  J 

Badd-ul-Muhtdr,  Vol.  2,  pp.  652,  653. 

Article  313. 

( i^xU)  (J*i'  ) ...  fs^  lit  ...  »y>AAJ|  ^ — ( rfr  ) 

3 [ *1<5A  (Jj^Jt  d.liu  Usv-Jf  J — j^Aan.)lj  LJliU««3 

^^^t  ^U5  (J>.i»  (jt  ...  ...  e,(>ij:|  «.u*jT 

^UsuJt  j5^  ] — u^i=*0b  d>xVi ^ j ...  Ui>.*j  y oftjU.v,t 

[ 'IdA  - 1<5V  «>JL^ 

Badd-ul- Muhtar,  Vol.  2,  pp.  667,  658. 

Article  314. 

— ^b  ;«iaJb  AjlA't  (^».3  ^J  ^ ^j^aj  — ( rft*  ) 

(^^b  (^xO  jt  ^1  ) (A^.^is  ^ (^  ^IjI  Aj^bi  ^t  ) 

[ 'jdf*'  ^U3s.4J|  ^^^  J 

Badd-2il-Muhtdr,  Vol.  2,  p.  653. 

Article  315. 

...  1^3^ U vi-A«»3  ^3Jt  l.gj  ityij ...  ^ J(  »Ai*/o  — ( r f i ) 

[ •Jdp'  (3^1  ^j'b  ^liaa-Jl  ibiA«..j  1^3^ 

Badd-ul- Mulitdr,  Vol.  2,  p.  653. 

Article  316. 

...  ...  Jxl:svjf  ^5*  ^ ( f M If^bo  ) 

— ^ AAaj  ^ aK y Aaii^  tjfiAj  ^Li^f  ^iJ|  Ji^sJ|  Aj  j 

[ T(5  4 - Asvfi/>fi  jbsvJl  .>  ] 

r.add-ul- Muhtar,  Vol.  2,  pp.  654,  655. 
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Article  317. 

ci»^^  ^! ) — j — ( r I V ) 

J — l^ls/O  fiih  Jsj^ 

jt  (3^  LS^J  ...  jt  — ( y -5  ) 

^ ...  »-a^  Ci>^^  ^1  y ^ J ... 

i,s^SU>  (31Uajt  (^'0  «i>i;^^UsLjf  J — U-Ua^  ..f  A'Ot  j lalkyo  JIxjIibJ}  ,,, 

[ Idd  - Idp 

Radd'ul- Muhtar^  Vol.  2,  jpjp.  654,  655. 

Article  318. 

jf  «xas^  liilJa  (3-^-fc  lit  e)*  — (rlAXtil^) 

— ^i  LgJtiJs  (Jaiij  j ci>l-^  t3^1aj(  ^d>£  ^9  caI^.^  ^ 

[ 161  o^kJf  ] 

Badd-ul- Muhtar,  VoL  2,  p.  656.  ’ 

Article  319. 

l.gjlj|  ^/o  ^Iftlf  g(^<lj  ^yjf  ^ ) ...  yjiJf  g^/c|  j ) 

»<>£  ‘^"t  ii'i'Jt  j c.,U  ^f  ...  ( IaU^  ^ — ^j  A^/o 

...  (3^  t5^  ...  t3^j  ...  cjf  j ...  »<>«  j cbi^yt 

(3^Ua)|  L^-Uf  j (i;0 

c [ ‘)d‘l 

Badd-ul-Muhtdr,  Vol,  2,  p.  656. 

Article  320. 

...  ( d;^  c5l  ) — ...  — ( rf'  • ) 

j^'jG  ^Uss.Jf^^  ] xfj^AA.'O  gf^p  lyUi;  ^ J*U  J^xi  ^xisi  ...  \^Jsjit  Jui 

[ ^ ^ 4 (3^  I 

Badd-uh Muhtar,  Vol.  2,^9.665. 

Article  321. 

gii.Aj(  j ^ ci)^*Jt  dw  ^ — ( i^r  I JS<i^  ) 

bj  J — j (3^0aJlj  g\j4^] 

[lit 

(3^1t^^  ^*'^1  3 — ij(i>#iJf  8t>/o  Cl. A/0  j ^J 

^ I (Sy  3^^  I c-:^^ 


c 


4ll 


J — ,,,  ^jjiiiJf  iiAi  «^^lii3t  (^9  Ia(4Xa/o  ^ 

dsU/tf  (3^^=^!  C^Li)  -5 

...  Axj^i  ...  J l^iyiaj^j'f  y 

— if.>.Jt)|  (^Ul  CS*'  ...  ^ — ij ^ ,,.  A^iJ) 

(3^|  (X JL^  yl ^isu^3b^  ] — * 

[nr 


^Mj  Auxjlj  caw  tit  i^ixaUt  i3^'l=Jt  ^t  ‘i>»t*j  j 

(3illaJl  v»,ur  tX — ] — CiAXjli  ojj  gj. — aJI  j. — xU3  ^^t 

[ I 6 A AsJi.^5 

Badd-uUMuhtdr^  Vol.  2,  pp.  661,  662,  663  ; Bahrr-ul-Bayek^  Vol,  \ pp. 
157, 15a 

Article  322. 


_,  ci»^/o  ^ (3^19  »<xiA/o  ^t  ^t  «xi*j  j — ( rrr  ) 

df!>  ^’  ) — VI)*  ^ ^ j U^Jf  olAj  (/o ^A 

Wjil3  i>«t*x«it  0^5  jt  J^iJl  jt  — ( Ui9j  A^i  ^ixiJt  jx^ 

ajf  — ( »uyt  jfi^i*A3  ^t ) — •••  ^1/  ^ y 

(3illiJt  tif**  c3^ia3f 

, [ ivfc  . Tvr 

ixi^  ] Gy  aJi  cl.,>,iliJ  1^\^.UW0  j-k£  ...  e>*-^  jt  OaaIJs 

[ ^vr  (3^^t 

e)*  W^®-*"**  (.5*-®  (J*  l3^*  -5  ) LS^^J  »tXi*X)  ^ j 

43^(X5  ^ e)*J  JsJG  UUi(  ^jsi)  ...  J5<XA  A*iG  ^-c 

— ...  ^ ...  ...  lUf  (^  ...  ( d^acJlj  UU^'f 

[ *ivr  " ‘ivr  jjiLWt  (^iG  (Xi:^  ^UsvJtjj^  ] 
Badd-ul- Muhtar^  Vol.  2,  pp.  672,  673,  674. 


’ Article  323. 

^KiJf  Aijiii]  ^Uv»f  Gj^y  ^f^ijitt  — (rrr  ) 

Aa^:^  ^tyt  «XaJ  y ^ ...  <XAolfiJt  ^*^v3t  ».XC  ^1<5  ^ »^1:L  jt  ^.^=J 

[ ip.<,  AsJi^  (3^t  wUr  ^ jjyt ^^t  ] 
Bahrr-id-Bayeh,  Vol.  4,  p.  139. 
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SECTION  II. 

Auticle  324. 

• c 

ai>i  yli  ^jo  U(  ^|'  (J^UJli  — ( rri*  ) 

J __  Ua.^ui  jf  UiUjj  jt  o»)l^  l^Ja/o  Aaaiif  l^U* 

[ vn  (jlibjf 
(JajIslJI  (J+Ai  (jliif  ^ ...  (^W|  j AiiiaJ  ^ 

^ yf*  *j  (31^!  v_;U^  j^yb  i^.;u  J „„.  (Jlif 

[ f ( V ^sj>.'£>  c.;l-5o  (^1:^  j ^ a-s(,  bfy  ...  j4ti»ip 

Aa&xJl  Aaftvjl  ^ ^ ^1  1«*JIA 

^ f*  I V ^3c^.aA^5  (311-bJf  ^^lli  ^tj  ^yjijJl^sL^f  j — l^ic  ^jjj^ 

— AwiJt  ^5  l^/of  Aa/oI^/O  j ^ ,^blj(  J J jisJb  ^bjf  J 

[ f*  . . Jjf  ti^J.:^  j^liv.XAoli  j 

^^jb  A^iJf  ^b  ...  l^ib  A. f 

^ jL  ^ ^ *bo  &x^fi^i  !^f  . . . ^ — j|  vf*  V a — sv.fi/tf  (31^^ ^ 

vrv  Asv.fi/tf  ^lIsv.*Jb^  j ■— ' M ob 

o 

Bad d-nl- Muhtar,  Vol.  2,  pp.  726,  727;  Bahr-nUBayeh^  Vol.  4,  ^.217  ; 
Fatawa-i-Kazi  Khan,  V ol.  1,  p.  200. 

Aeticle  325. 

j ^y6-'.,,  ^bsv.f  ( ) ^*^*^*-«  Ai  aU  ...  c-/^  J ( rrd  ) 

j_^ib  tiiA  ^Usv.»J|^^  ] — d^Jt  (JjkJ|^^/o  j4c3.tf  dlx/o  ^ g'lfif  (3:^^^ 

1^  V r *1  Asvi/tf  O^UaJf 

^^Ki  ] __  Aiyj(  e.;UAf  f^f  ijf^/ct  ...  d^lit  Jssuw 

[ I Vd  dsvi/tf  (3^baJf 

Badd-ul-Muhtdr,  Vol.  2,  p.  726;  Fatawa-i-Alamgiri,  Vol.  2,  p.  175. 

Article  326. 

— LgJ  A^i  ^ cif  ...  '^W  *-^1^  CD*  j ““  ( rr  'l  ) 

^ [ (Vd  A=cbl/tf  0^1  i.^bvj  ^‘b  ] 
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J — v’^j  SSlSLi  41^  ^1  Jsljf  j\  ^f  Clx^^f  t2jf  j 

I V<5  ^jlj  t3>i^ 

[ V I*  V ^ ...  ( JS<^A 

^^ilj  ] — il^Jl  i'^  J 

j^  V I*  *J  (3^l2.J  t c_ab^ 

Fatawa-i-Alamgiri^Vol.  2,  p.  175  ; Badd-ul-Muhtdr,  Vol.  2,  pp.  726,  727, 

Article  327. 

^Jt  _5  i'tXAjt  l^Jl  d^il(  ^ A^fiJlj  l^jk^  c>.lJaj  ^^/o  (Jlf  — ( rt'v  ) 

[ I Vd  «i.i^  ] — Hsjki]  Jlj 

O'^j  1^3  o*£^^i  I/O  ^^jSlcsv)  GJ  AAfij  ^5  f ^ O'.^l'v,  ( 

[ |.  Vd  Aaeua-o  (3^3 1 ] — A^>1)  M^* 

,«XaAAJf  Aklj_j  XZ^XJ  l^li  ^A  J t y)  ^ 

[ (Vi  (3^3  f ] 

Fatawa-i-Alamgiriy  Vol.  2,  j9.  175. 

Article  328. 

^it  l^j  (Ji.^  I/O  i^p.)  l^aiJai  lg,lx/o  ji  — ( rf'A  ) 

o.l^x->/sf  j ^ ^‘A'i 

[ I Vi  (3^13a3f  ^.G  t>,l^  ^j.x^J[£  ] 

^ ^jf  c)*  AftiiJt  1^3  ^jaA3n.3f  cuJlJs 

[ r • , Asufl/O  ^Kijf  ^\3S  Jjf  i.1 

•T^  «k  ,ijb  ] — 

Fatawa-i-Alamgiri,  Vol.  2,  p.  175;  Fatawa-i-Kazi  Khan,  Vol.  l,jp.  200. 

Article  329. 

3/  Igjtxc  A^j  ^/^Uu  ^ tit  ijiiiOt  — ( rr^  ) 

»ti.A3t  c:.sA^t  j ...  «iAU  ^li  xi. — *3t  A — wj  l_^3  y t«S>^  j l§3 

[ r ♦ ( Aaxfi/»0  ^^i3t  k._.ur  Jjt  »>>1^  j A^JJt  ... 

Fatawa-i-Kazi  Khan,  Vol.  1,  p.  201. 

Article  330. 

Aa&’Jt  ^;G  ...  »^*3t  A^jJt  JaLvj  ^ j — ( rr*  ) 

[ vr*J  Asufi-'O  O^lalt  ^.jLio  yG  iJi.1^  ^lx3a.^3t  ] — ^b^t  jt 

Badd-uUMuhtdr,  Vol.  2,  p,  726. 
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Article  331.  ^ 

c AflAiJt  if  — ( rri  55*^'^) 

— I VA  Asii^  o^-^f  (*'  fit 

[ VT'^l  A2B.fi/«e  ^JjiUaJ t ^Ust^Jf  dj 

Fatawa-i-Alamgiri,  V ol.  2,  ]p.  175;  Badi-uUMuhtdr,Vol.  2^  p.  726. 
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BOOK  IV. 


L^lxsCJl 


CHAPTER  I. 

^5  J^VI  lM\ 

SECTION  I. 

|*Ui  JLs.  ^ v-^Awi  ^ y ^''^-^1 

Article  332. 

j &i-M»  ^ ^ r’r'!*  ) 

[ 1 4 r Asufi.^  (3^f 

Sharh-i-Vikaya^Voh  2,  f.  152. 

Article  333. 

(Jiiii ^ ,,,^ — I &XmJ  o>.j|  liJ^  j ^ r'r’r*  ) 

[ f d I - 1 4 • - I i^r  c3^^l 

Sharh-i-ViJcaya^  Vol.  2,  pp.  143,  150,  151. 


Article  334. 

&juj  iJ  O.Jt  Aak^/0  __  ^ ^ rrf^  ) 

- lfCf*>  * — (3^-^f  ] — c:aC«j|  ^ 

[ t 4 ♦ 

, Sharh-i-Vihaya,  Vol.  2,  jjip.  143,  150. 


Article  335. 

...  ^—*4*^  i l4^j3  '>y^  i^f  — ( rr4  ) 

ii — At  . . . ^IaI  ^ — xU(  ^ J ) 

( I r*i  (3^1  (^0'  ^i^[s^  ) 
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jf  ...  61^  fil  ...  ^ 

' iSJ^  J ...  (j-^J' ...  ...  ...  ... 

J^  I ^ I ^SV.fi/«o  (3^^f  c^lj^  ^jl!)  dl.:^  ^JjOLc  ] iSiJi  fi>£  U^ 

(3^-^  I 4.;^*  ] iLi^SL^hsi  j*QiS\  ^ 

^ [in  Asvii^ 

[f  4 r (3^t  v^  6y  fi ( 

Uj/Misi  j^AfilflJ)  {^ij (^■j  j^d  ‘^_j'^i  1^3<S.3  j 

[ l-<^  (^-4^  cUlt^A  ] — ^>oIj  i.asv.lj  j 


^UlJt  (3^1  lit  ...  ^ ...  ‘—*'^^■^1  y 

^^UsJ  I t>— J'i^  1 ■ u-.»*w..^J|  ^ Ixtf  Hij 

[ I df**  asufl^ 

^1  ) ...  ^.ojiij  i.^i.^f  j ...  cit^aU  6».x5  i.j<>^j  ... 

. *|J^V  (3^'t2-^f  u_;tj^>  ^UsL^Jj  J — — ^ (i| 

[ *1P* 

Umdat-uUBirtyah^  p.  126  ; Fatawa-i-Alamgiri,  Vol.  ^^pp.  151,  152,  153  ; 
Sharh-i-Vihaya,  Vol,  2,  p.  126  ; Hidayah^  VuL  2,  p.  399  ; Badd-ul- Muhtar , 
Vol.  2,  pp,  637,  640. 

Article^  336. 

aif  ^ iijiLc  piji.A^AvD  i^!J4i./o  j d^’xc  — ( rr^  ) 

aJIsu^  & *.^.P  iDlss.)  U'U^j  j ...  ^ aJI  ^Uljf  i^^s:  j ^ tj^-  ^ 

[ <^|£|  ^.ss^j^.^  O^-^t  (^iO  *i«I.ak  ^UsclJI  j 

Badd-ul- Muhtar,  Vol.  2,  p.  641. 

Article  337. 


C^t  ...  ^<^1  j ^ f*'I^V  ^ 

c^tyt  ...  y j ;iyt  y i^t  ^t  ^i  a^^jji 

— i^<^i  ^ 1^1 

c.j.».3a-Ij  1*^3^  ci>(^3j  {^V^i  ^ c^t  ^_^(il''*'3t 

[ Mfc.  ^sufi^  (3^t  iiliLc  ^iXJ^J  ^ 

Badd-ul-Muhtdr,  Vol.  2,  p.  640. 

Article  338. 

ix^  ^law  ...  i^c  ^•=^=^^  e;t  — ( rrA  ) 

— iaai  ^ ...  (_5*  ill  ...  (J^  t_5>  ^3^1  ‘i'^J 


c 
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yi  j ^L-I^Aj  ^ ^ aJI>c  }^^3  ^ ) ^2^^  t^A(^ai[  JJjjl^^ 

OA^I  vil^AJ  ^ Sl/^t  d^ij  ^ J i^"!^  Ai^il^Jl 

[ii*r  - it^r  aswfi^  (3^f  ] — (^iW| )l  ...^ 

Eadd-uUMithtdr^  Vol.  2,  ^p.  642,  643. 

Article  339. 

CaJU  jlCjVU  J^Jj  AAfii^jf  Axij  O^Jl-«  y ^ Jfiil^O  ) 

— i^jy  y ^r«y^(  f^yo  d*>3  (<>Jj  9 ci>U^  \ J>  iii  . . . j 

[ !(-'♦  ^SLft-o  0^1  ^■?*;  ] 

Bahrr-uUBayeJCf  Vol.  2,  130. 

5 

> Article  340. 

aiaxUaj  Ai^Jf  ^f  — ^^IsJt  (Jj/^  ...  — ( rj**  15.>U  ) 

...  U^ijj  ijjkj  ^ U i'Sfyo]  , &hjjSj  Jl — aJ  — aaJIj 

UbU  ^ ...  ) ■••  J 

( irf  • fr*  Aaai^  wU'  <^1;^  e;^*lJ|  Jl^ 

|3(  a)  ,,,  J ...  (*^^1  ^ "'J^ 

[ *J|«*  . •if*'^  Astfi^  (3^UsJ|  4_j0^  j — A>l4f  Ui><3ok|  y] 

**  :) 

— l^l^AAit  <i^J  J »»> — ^-^A>^:l  cjf  03^  <3^ — -Wf  ej^  fit  J 

[ f-Vq  AaJu>  (J^-^f  Ajfi^A  J 

BaJirr-ul-Bnyeh^  Vol.  2,  130,  131 ; Badd-uUMuhtdr,  Vol.  2,  pp.  639, 

640;  Hidayahf  Vol.  2,  _p.  379. 

SECTION  II. 

(3t«^i^  ^*^3  ^..,.^3  ^^31a1|  ^^J,,dA)l 

t>^li  ^1^3  ^ 

Article  341. 

aLw  ^ a3jw«  y gy£^  ^ ...  •••9  — ( rt^ f ) 

(.if)  V Aij.i  jf^2».10  yA>  Uf  (3 — •^f  »•>>«  ...  ) 

Jl — ►xJl  Ji|  ^j|  Ai-o  |J  fil  ) ^t^f  cr'® 

^iGJf  ^l*  j. — 1;^  ^6lsuJt  .i^  ] — w->-.AJf  c>.^j  ^‘xjli  j — ^.^f  iU  w — iw 

[ f^A  I AsJus 
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^ t,i  OJ|  Itf  oij^V  d—  3tV^  ^ 

^ [ *ivi  (3^f  ] — u^ivo 

Badd-ul- Muhtar ^ V ol.  2,  pp.  381,  676. 

Aeticle  342.  ' 

A\/o  Awj  c^Axj  j j — a3^i>Jf  ii  ojU  tif  — (^  jj^U  ) 

AiUjf  ,.,  J t(>A  J ...  ^t 

[ I vr  (31li=J|  (3-Jb^f  ^**-^^f  ] — <J»u?f 

AA.Cj!\  j\  Jis«.^J|  A^aAj  fjf  CaWJ  l^if  J 

I fc^  d^sJuc  ^^kJl  ^ <XA,«ilafc. 

i£ji)^yo\  4jf  a3  (jyi  J Aa)|  CaJ^  sf^/ot  \gS:j  ...  «->-*.xJt 

^3^Jaj(  i^U>  t^JLx  ^UsLJt  ] — jjU^t  lit  oxxj  ^t  J jASjf  A^x^ 

c [ *)  V V 

Bahrr-ul-Bayeh,  VoL  2,  p.  172;  TIindat-ul-Biaya,  Vol.  2,  _p^  145 ; 
Badd^ul- Muhtar,  Vol.  2,  677. 

Article  343. 

i'L^i  AJ  oaIIa  ^^f  CA^ss-i  g^/ob  jJ  j — ( ri^r  ) 

A^^<^jj  ^1  AX.«»X  d^xjij  ^**>1  Ax<m  Aj  ^ AX^w'J  bJIi*A3 

[ I Aaail^  (3^f,  ^t  J 

Fa^a^^;a-^- AZawgrm^  FoL  2,  p.  165. 

SECTION  III. 

J BiJaJi  4>J;  V^JlXjl 

«« 

Article  344. 

(J^xilwa  ^/O  ci)A.Jj  ^ ...  C!U^x.j  _—  ^ ) 

(^^  ...  ...  ...  ^ ...  J 

JJ^  AJ  c1» Ajy.^  A>-^i  0..0  J ...  Jl — 3l)/t  ^9  ^ , , , uy.>g 

^lx»^J(  J ))f  L^/:vXj|  Oi^J  ^ U^xil^xJ  ^ 3 ... 

[ IVV  • *)V*)  (i^lajf  dJju 

^lAfljlj  JsCi  ^ ^ U^  (J>9^  ci^^if  »«3A*/o  (iJ^  J 

^lUaJj  J __  ^ AXJ^  ^>0  AJiX.|j  i^t  ^ ... 


Badd~ul- Muhtar,  Vol,  2,  pp.  676,  677,  673. 


[ 1VA 


Asciis 
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Article  345. 

...  j — ( ri^d  ) 

(31^f  »j.Jf  j ) »(j>j  y y ^^jij  'isi^K 

...  cl^il  i ^f; — ■i'Jlf  (^'O  (Jif  ^^x)  (J’^y  ( IV*) 

■■““  ^ ^ J ^(  £ ^t  ^ 

y^v j U'j'^  .,,  jf— ^AA>f  aXao  y j ^t 

asuiue  (3lllaJ|  (^-'U  «X — — XstJl  ] — CA^jf  iS^Jj  Ai^ 

[ 1V1  . *|VA 

Badd-ul- Muhtar i Vol.  2,  678,  679. 

Article  346. 

^jSU^\  ...  I4J  J.p.ii.^Jt  AaAi^Jt  ...  A^kJl  o^Aj  ^ — ( rf*i  ) 

^1 ^f  j . . . ^>ilk  Ao  (Jl3^  ...  ^<>3  y f^l  ,,, 

4x1.^  jUsuJi  ] — a.^  cx^j  V jxfls  ajxi^  (Jj  JLj^  y j 

[ 'JVA  - ‘)VV  (3Hk)| 

. , , O..^  (^yc  j^^\  j^x  iJi^^  ^1  c2i»(X|^  y ^ft^Jl  ^ 

v^lXi  <xL^  J.xsBL^)  J — a*.im3  (Jj^  ^ 

[ ‘IVA 

fj,9^  j Ujb  (3^f  y (^ — J^il  fit  ...  CAfjif  ^li 

^^ki|  X . — . I .•^  J — ^ j &>  .^—^s*** 

[ ^VA 

Badd-ul’Muhtdr,  Vol.  2,  pp.  677,  678. 

Article  ^47. 

( ijxAft  ^lAa^b  (J, — ^)Ij  y yjf  ^t  ) ^a»/aJ|  Uf  — . ( f*-|xiy  }5^(x  ) 

j^jUr  yij  <xi^  ^u».*..ff  ] — V Iff  ^ 9j<^  j j^-^i  ^Ac  ^j^x  (JJ^  tSiiiJj 

[ «jVA  asJl/^  (jjllkJf 

iix  AA-b  ca^ja  (J^fb  Ci^5|  ^^J'J  li!  gjxk^l 

y j — ^Af  <»,(iJj  y ...  ^ivkaib  ci^Xf  ^f  J ...  (mAXac  ^yi 

asi^  (31lkJt  yb  J. 1.^  ] — a — ix  (^-AJ| 

[ I *1)^  - I *ir 

Eadd-ul-Muhtcrf  Vol.  2^  p.  678;  Fataiua-i-Alamgiri^  Vol.  2,  pp.  163, 164. 
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SECTION  IV. 

8^J|  J J {^jad 

cuU'l  J J ^ 

Article  348.  ^ 

— /C|  c:*j^  — sux  ^li  — ( p'pA  15^^^  ) 

[ fc  I r isajitc  i3^^l 

oi^  j ^ij^^-!  ...  J ...  IaJaI 

[ I V»)  (i^laif 

^^\J\  jsoi\  ] — AUflJf  *ja^3  cu>xj 

[ I Vd  AsuS^  e^f 

Eidayahy  Vol.  2,  p.  412;  Bahrr-ul-Uayeky  Vol,  4,  pp,  175,  176. 

Article  349. 

(J/oU)  j|  (^5lj  — (3^4)  jl  4i>Jj  c-A-J  ^ — (r)*5 

(3^)1  Aj  viijji'^  j li/® liil  AiUJa^U 

( rr«5  cr'*^  ^^K 

( o^iaji  ^J  ^ e>^f  ^ J^«?wO 

f^hQ  ji ^ — aj  ...^^^Je  (J‘^  jK.. 

^w^i^o  (351^)  — isuJb^  ]'  — AJj^i  ...  y ...  Aljlajf 

[ 1A*  - iv^ 

Tahtavi,  Vol.  2,  p.  235  ; Badd^ul-MuJitdr,  Vol.  2,  pp.  679,  680. 

Article  350. 

Ua  3 ...  v-.»--.j.J(  |4^AJ  jSt  ^^t  j — ( TA  * ) 

«xl.:^  Aiti..^  J A3jf  A^f  Ali*i  A^i/fl 

( r VA  jfy^l 

a>mJ  ,,,  ( rvA  A».fi^  uj*j^  y ) 

6.A.afc  yi 55wib^  ] 0>A.3  I^I  j [*CJ^  j ft^(  ^ 

[ill  Aaai^ 

(AJa.  ] — Ail^asJf  J A^iJ|  J^A5  ^f  A/oJ-^J  ...  j 

^ [ 4 I r Aaai^  j, jf^l  ^fj 

Bahrr-uhEayek  Vol.  7,  p.  278  ; Radd-uU Muhtar,  Vol.  4,  pp.  511,  512. 


c 


4^1 


Article  351. 

c;*  C5*  ) ^ ^ ) 

l^i  (^f  ^ jf  ,,,  ^/ol^,  ^ *^t*^  W^l 

^ ^ l^ia^  ^ Aa/o  ^jt 

5(1  (3-'^^^  ‘^5i(  j ...  (.1^^  ^(  '^^lit  ^ 

4 1 1»  Astft^  ^(;  ] — A.^ 

Badd-uU Muhtar,  Vol,  4,  p.  512. 


Article  352. 

^^9  A/oj. — wJi  AjiliJf  JojfjSJl  ...  ^^i«>iiyij  ...  «^fyf  ^-^  ...^  ( r^r  ) 

[ A/  A»i^;y5||  *^Jir  »yl:^jUwJl;«x)f  ] 

Burrul-Mukhtdr,  Vol.  3,  p.  87. 

•:> 

^ Article  353. 

c:amj  '2^^'®  e>^!  ^ 55‘i^'®  ) 

[ rr9  - rrA  AsJiAfl  ajU* ] — 

. ^-a;  S ...  ^SlK’  ...«;i*  ...  V<^  ...yt^J 

— 'i^5((  ...  c3^  (.5*  ***  ^ A^"^  »y 

[ 4 I r Asuft^tf  ^\jS^\  wlif  ^4;  ] 

— ..^J(  ‘^;3^(  LS^  a5'jU»  ^Ij  ji\d  (^  ^ 

[ C-'b  ] 

Hidayah,  Vol.  3,  228,  229  ;'^ Badd-uU Muhtar,  Vol.  4,  /?p.  512,  513. 


A^IAj  ^ . . A^^t 

• ta  (3^  <3^ 


Article  354. 

— ^ ^ a>(  ^ — ( TAr®  ) 

[ r r V Awi^tf  AJt*iA  ] 

Midayah,  Vol.  3,  jp.  ‘221. 

SECTION  Y. 


kj^l 

' «♦ 

Article  356. 

U^A  aUi  Ar^-^fc  ^J,/C  ^JS»2  ...^  ,.,  la^l  — ( TA  1 ) 

aII®  ils^^  (—.J^  ^1  ,,,  Ajsl^iJl  ^jlc  ^ AaaA«  __  Aa^I  t^l^  j( 

o'  J ...  ^ 511^  ...  A^^J  ^ a>Ha 

[ Tf^r  - r'l^f  Ai5a3w3  ja^f  ^_,ur  jiJb’  ^li3a.*J|jj^  J AJslaijf  Aj^4) 

^ Badd-uU Muhtar,  Vol.  3,  jpp.  341,  342. 
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Article  357. 

...  j ...  ^ ^ — ( r^v  J5.5U  ) 

— (,5^  ^ Ul-»/o 

[ Tfcd  - rr^r  J^^aUf  v^U>  ] 

Badd'til-Muhtdr,  Vol.  3,  pp.  342,  345. 

Article  358. 

fi 

jfA^lj  ^f  ^UiU  J!l  ...  ^ f^«3  ii/o  jjj^f  «Xa.3j(  j ) 

- Astfi^  iavaljl  ^b'  J 3^*  JaaliJl 

iaxftUi  *iJb  «xl:^  J — aIs&sJ  3lAf  ^ )^(  ^ic  j ^ f*'^^ 

[ ^fer 

^5  ^t  ) ^ t^liJk5  j9\^  j 

•iiJjalJf  ^_,U'  .i>Jlji  J «__  yii  — ( 

Badd-ul-Muhtdr,  Vol.  p.  S4i3.  '’  c 

Article  359. 

AjJ|  ...  (3. — .:^(^(  ...  &^  ^ ) 

[ f*»teA  ] — ^ytflaJ|^>ob 

^ biflUj  ^J«Sj  D isiJaLc  JI.<o  bfliJLJl  ^ 

^jibl  (♦i  bx^Jt  ^I^l.p  Uj^  c£)Ji  ^^t  aJU  ^t  %yi\ 

[ f-d*)  asvfi.^  bxMJ(  aLsi.  ] — bx^Jt  ^i^Xc  Uji 

Badd'uUMuJitdrf  Vol.  3,  p.  345  ; Fatawa-i-Kazi  Khan^  Vol.  4,  j?.  359. 

Article  360. 

^ — -Wl  ^Jaj  Ai(  ...  Jlaj  ) ^9jA.  j — ( T^I*  55ti^) 

. . . j|  j xiJi  aJ  i.Xi^  j i^Jlvs  Axijll  i.x> 

^ i bail^ij  i>a^j  31  ^ ...  aIsj  .9  • • • ^ 

AsLft^  bxaljt  .±Jb  ^UsuJl  dj  ] — fiil  ^^311  c)! 

— , b^IJl  JU  ^ j •••  ^ j*l*bJ(^  aIx)  Aj  U ...  al  j 

[ bxftlJl  ^.'b  «>1^  ^j|<^  ] 

Badd-ul- Muhtar^  Vol.  3,^.  345  ; Hidayah,  Vol.  2,  p.  593. 

Article  361. 

j)  . ..  bwUl  j J ) 


C 
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ji\^  ...  ^ ^/o(  Ali^4.j(  j ^4)  ,,,  j 

^9  l^i  ^ ^5  Ul-X)  ...  J ...  &^£  j]  txit^X)  ^3  yi^'^t  ...  (ji 

kxalJt  .iJlj  txU.  ^listJl  :>^’]  — t5»  i^<d  ^'O 

, [ rf^d  - - rf«r 

Badd-uUMuhtdr,  Vol.  3,  343,  344,  345. 

Article  362. 

^is  Im  fil  ^f  — ...  j — (nr  ) 

...  ^-— •••  j*‘^ft:J  >•'  i ••• 

^ — J lit  Jp.1  ^5fj ^ ...  Aj  i:’/o^£  UA^y-wf  ^ J 

p-fcp  - |»|Xf<'  JL^Ill  ,±J(j  tyi;^ ^lisn-Jf  i)^  J — Aay^  J ••• 

, Badd-ul- Muhtar,  Vol.  3,  pp.  343,  344. 

. Article  363. 

l^j  ej'i' — UicX-c  ci>fi  ...  syjt  MiJyt  p j — ( rir  ) 

1^x5  a^xj  ^jii  ...  j o-sc^  j y ^ a^xj  o*/oli  jf  aljl^i 

«S.J.jx  jlisuJ ( «>.j4lj  ^jj  i.^J  ^ (jl  j ... 

[ aacvi^  Ia*aU( 

Badd-ul- Muhtar,  Vol.  3,  pp.  343,  344. 

/) 

Article  364. 

9 

13 f 5 ^ j isuj  Ic  j — ( ni^  ) 

• ••  ^ AjjlftiJt  c>^  l)^ — 

c_,ur  .^aJU  ,yl:^  — ■*Jf  CxJ;J  ^ J ••• 

[ f-fcr  A»uft.c  lax^f 

Badd-uU Muhtar,  Vol.  3,  p.  342, 


CHAPTER  II. 

Article  365. 

...  )j — "^If  H i!^  (*j- — k df’i  ...  — ( n#  i?‘>^i) 

a^  k-A^j ^ ...  aiflii^  v^Vt  ...  J ...  wilt  owU^  JL— Jl  ^ 
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(XIa.  — f)|  ] — ^L*.iJf  t.if  ^-viU^  j ^ 

* [ |A*  ^swfi^ 

<^-!^  l<if  A^l  ^t^£  LTi^  J 

c ^ 

c,  [ vrr  ^3xft'« 

BahTr-ul-Rayeh^  Vol.  4,  p.  180  ; Uadd-iiU Muhtar y Vol.  2,  jp.  732, 

SECTION  I. 

^ J 

Article  366. 

1*^  C>*^ f^t  ^t  ...  j Jf^lo  ) 

jLo  i^ji)  ^^t  j ...  y 

[vrr  i^^sJue  (iiliaJi  (Xl:^  ] — &£lcj[  ^Ic 

Badd-uUMuhtdr,  Vol.  2,  p.  732. 

Article  367. 

^UaftuJl  LS'O  <^*'^5  j ) 

c [ vrr 

Badd-ul- Muhtar,  VoU  2,  p,  732. 

Article  368. 

y ...  A)f  v^Jjlf  5(  — ( A ) 

[ vrr  ^Usujf  ] — [^jxc 

Badd-ul-Muhtdr,  Vol.  2,  p.  733. 

Article  369. 

ss))  i ...  jxu-5  ...  (31b  gt> — Wl  — ( ris  ) 

oiUaJi  wUf  ^iS  v!«*^  ] — 3^'^ 

[ I VV  A«4I/<0 

Fatawa-i-Alamgiri,  FoZ.  2,  j?.  177.  c 
Article  370. 

i^j)  v^laj  til  2«y — ^Jf  lA^fj  Ls^J  — ( rv*  ) 

^^t  j c^O  .5 

/ct  ...  (3^>  (3^* 

U>  •'•  . I-C 
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( rvi  axii^  (3Ulaj|  k^Uo  ^ilj 

J^jjf  AiJ^vJf  AAM^Jft  jf  ^ Ail^».)|  (JUf  ...^ 

«xUh.  j>j  J — ^ j*^tsv,J(  Xx^  l^li/o  Jlj  6.^  jxc  X^»)l  ^*i 

[ *jA9  (ilUaJl  ^ib' 

iXiyt  ^1  U|  ^IIJ  Jl^5  w^ff  J ai — ^/O  aiil^iisu 

[ vrr  t3^^f  dj  ] — Wf  Uf  )ij 

Tahtaviy  Vol.  2,  p,  276;  Badd-uUMuhtdr,  Vol.  2,  p,  689,  733. 
Article  371. 

^.^j^L)  xasuLJ  (Jj  — iXac  )b  j4^  j — ( rv  ) 

& 

ijAxj  ...  ...  l«J|  lJJ^  ^x)lj  ...  ,,,j  ...  laUft/0 

[ vri'C  J^Jt  <yL^  ^Uswif 

Badd’ul- Muhtar^  Vol.  2,  2?.  734. 

Article  372, 

I ^Uj  ^UJ(  J (rvr  55^ (/o) 

j^  vrt^  (3^'^t  (^lai.^b».Jt  db^  jt 

Badd-ul-Muhtdr,  Vol.  2,  p.  734. 

Article  373. 

fib  ...  ji>  .^jyi  &ijla*J  ...  ^J|(l  (^/O  j4^f  uiiwb  U — (^  }5^(/0  ) 

is\yOj£  ^jUUJ  j X^Ji  ^J9  fa a-3  ^ ^.^Jjf|  oU 

1^  AsEU/tf  (3^^t  ] 

Badd-id- Muhtar,  Vol,  2,  p.  734. 

Article  374. 

Ji.il,  (^0  .,,  ;tlflJl  ^L:  ^^5  j—ilai\  ...  ^ — ( rVfC  ) 

...  i ^(  OIajI  (..5'^i't  tj«'"  Ci-^ff 

[ vrr  ,._-U>'  ^.'b  ^iA3v*.jt 

^b  (Xlak  ^lxa;^^|  ^ J — t>.QAi(  ^^9  ^ f ^-^A)  f ^ j 

j^  vi^r  o^'iaJf  v^lir 
Badd-id-Mtthtdr,  Vol.  2,  p.  732. 
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^SECTION  11. 

C 

Article  875.  ^ 

(jfiJlj  ^}sU\  j ...  ^/o  (j£/o  ...  ^U,j|  — ( }5^U  ) 

J’i  j ^ J •••  » » • ^^  C>.3j  ^ 

*4.5  (^/O  *5j.:pJ  (J^  ijf  j ...  J .,,  J4'•*iajlJ  ^liiA.w5(j  ... 

(^iG  tS.U  ^^^Uasi.Js  ] — ii'/of  j ^ ^ ^ jf 

[ ^ssJu)  yU? 

...  ^ (J^ii  I ^'^.3 

m |X^/\  - ffirv  - fCf*'*)  cyl;k  jlmjf  J 

[ -,Fn 

Tahtavi,  Vol.  2,  jp.  93  ; Badd-ul-MuTitdr^  Vol.  2,  pp.  436,  437,  438,  439, 

443. 

Article  376. 

^wj^/of  ...  aj  ^ ...  t5^*  ^i^=5i.^-Jt  — ( rvi  iSii^  ) 

J _ *x/o  (lif  . . . _j 

[ - f^rA  - t^rv 

c 

j"  AsuSiAfi  4_jliXr  J — J^sU(^  A^.mJ  ^ 

vi)  ^ ^ j 

__  <^3j  C3^  (*^  ••’  f*^  J 

^ q k|  A2Cv.ftA^5  ^jG 

'-^'^^Jf  (^A3  ^1  •_».  (^,^3  (Ja.  ,,,  'bJ^AA)  j 

1^  fCf^t'  Asuft/^)  ^^xJt  t^Ur  ^^iG  jGsuJf  ...  ajU  ^t^if  (^'O  ^^^)|  Gof 

^yf^At  f^jj — j.*AttJ|  g^a.t^  cL^^jlJ  *Go  Ijt^j^  ^ 

[ fCfCr  *».juj  ^l<iJt  k^lj^  ^G'  (>1;^  ^Usi.  J t .5^  ] u^ix^  ^ ... 

aA/aIi  c^aIG  j4f  I^^aOjU 

[ 4 . AaxfiA^j  ^kij(  ^^US  Jid  <i>I^  ] 

]Sadd-ul‘ Muhtar,  Vol,  2,  pp.  437,  438,  439,  442,  446;  Tahtavi,  Vol.  2,  p. 
96;  Fatawa-i-Alamgiri,  Vol.  2,  p.  50. 


( 
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Article  377. 

___  ^ |V*^"  ( rV'V  ) 

Aa^a^^jf  AlAf  j ...  ^ 

^ AUJ  j AXjf  C:Aa.|  j ...  j AaA|  ^|  ^(f  ^l/^Jf  ^^5|^f  ^ ^ 

, , , OaAj  ^ A^iP  •••  J ^ aJI^  ^ AX^c  ^ A^-C  |4t  ^ Ax.^j  A-^ f 

j*l  j ,,,  Aijf  i^ij  j ...  Aaaj  Cas^I  j ...  AAJf  CaA(  o.jj  j ...  Aib  *♦£  c:aXj  ^ 

^ Lcl^^  ^•ii^l  (Js'-J  j .,.  ‘^'1^ 

^ U,>j^  JLL  j l.^li.^jt^  4 — ^ 5 

— fpf®  ♦ • J __  dAf^l  ^ aJIs^. 

' [ ppr  - f’tc] 

, Badd-ul- Muhtar,  Vol.  2,  pp.  439,  440,  441,  442. 

> ' Article  378. 

...  t59  ...  ...  ^ — , ( rvA  ) 

...  o"®  ...  j ...  e)f  <*^4 

1^1  ...  ^5-3’^'  3 ...  ^ ...  ^^3^  2jf  ^ 

^ ^ ^ iJaAxl^  AAjlij  AliU  c/3 

[ fcpA  - |*|^fC  ^ 3^tj  1^41*  ^i.i 

Badd-uU Muhtar,  Vol.  2,  444,  445. 

j 

Article  379. 

...  AIsl^  3 Oj^  A-?;-^  ly*  3 — ( »vil/o  ) 

^ ^^t  ^ J , . , 2^1  A^&jj  ^.i  ^ ^ _5^ 

— ^ Aaaijf  ^ ^^4.-Jt  j J — iJt  e/o  cl-’2K(  ...  V .j  ... 

[ t®|^A  - f^FV  ^^xJ(  (^jlj  <>.1;^  ^llstjf^^  j 

Badd-ul- Muhtar,  Vol.  2,  pp.  447,  448. 


SECTION  III. 

’ ji^L^ssJl  ^3  L-^dllJl  ^Uadl 

Article  380. 

t>.*j  Jl^k  ^9  ...,  Axwijl  J*JU  CU>jJ  4>J^Jt  ^ JfjilAO  ^ 

[ 'IAV  AsUve  ^^HJaJt  .>1.^  ^tisuJb^  ] — ^ ^ *-^1 

Badd-ul’ Muhtar,  Vol.  2,  p.  687. 
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f c 

Article  381. 

...  ^ ^ “~(  r*A|  ^ 

, ^ ff- 

(i.J^  ^Ixsu Jb^  ] — Uj^  (Jawc  ^ ^ jiL0\  c^lj  ^t  0^=^!  <^1 

^ [ 1ir  o^^( 

Badd-ul-Muhtdr,  Vol,  2,  p.  693. 

Article  382. 

^ ...  ^^J^^‘S  ^1  Aaac(sJ(  — ( TAr  J5w'l/o  ) 

^}  j ...  JcftSuil  ^Ip  . . . (J^  l^jU^lj  Uji.C  <3J^( 

j ...  c;’  ^ •••  Ls^  ^^  ... 

[ 'll'J  • 1AV  AsJi^  j — dijli  (jisA^Jt 

Badd-ul-Muhtdr,  Vol.  2,  j^p.  687,  696.  , 

Article  383.  ' , 

^\^**!>  .^iA*Aj(  ^f  ^A^s\/o  ^\£  Jaa«Aj  Ai/ilsvJl  j iStil/O  ) 

(3la=sai^^t  ^^s  iiilAflsv.J(  (Jai\)  . . . l^a*.  ka^  l^li  ...  J|| ^\  I4J 

A-ol  ^a^j  dsij}\  J ^jXC  yi  ii/o  ^^5]  iijUflsxiJ  fil 

J J^y  A^jUJf  A^iJb  &itAsvJ|  j 

[ - isr 

Badd‘ul-Muhtdr,  Vol  2^  pp.  693,  694 
Article  384. 

j Aj!^i)|  ...  4^1  J.».i  ...  ...  j^2». ( Y'Afo  jijto  ) 

— hy  ^lacof  ^bs  (^L?  ^:>.aj 

[ »|«^f'  (3^bajt 

^t  ^Af  ^(  ...  ss^Ajyj]  ...  uHajU  ^^lJ  ^4^(1  ti>Aj 

r5i( y ‘^v  y y •••  y 

^Jj([  («jl\j  ^ ^ <.5“^  ...  ... 

v..;^  j*(  j j4ji»a3  ^1  (.£l)«k^  cijU^f 

<>.J^  ^lAsu*.j|j)^  j — c-a^^a)!  js^j  j oi>^^'®^(  cij^*'®  y V— 

^ [ *1  <1  r Aacuft/^ 

Badd‘uh Muhtar f FoZ.  2,  jp.  692. 


t 
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Aeticlb  385. 

...  i^'O  t3.2wf  ^ ^^f  — ( rAd  }5.i>x>  ) 

^ 1*^  f**^'^*^^*  ^UsJ|  kiU 

l^i  ^^SL-lxclj  ^5lt  (_^,^'^  ‘-J^l  ^iff 

(ilsR.^!  ^5  ___  .t^XtJcf 

(Jj^UaJl  v^Ia'  ^IXslJi:)^  ] ^ ...  ^-owO  UAt>,a..t 

J"  - *jq|»  AsJ2^ 

Badd-ul- Muhtar,  Vol.  2,  jpp.  692,  693. 

Aeticle  386. 

...  3^  ...  ^ ...  ( rAl  ) 

^3SJ  ^jvil  ^t  <iafij  tj>A  ^l.a».3  ^ ...  i (^f  J 

j*3lf  ^3,^  ...  ^^3  L^c  ...  ^V>  ^ ^^Jt 

I*"*  ^ •••  f*^ 

— aJ  — iJf  ^5  ja.  aJ  ^J|  ^)i  ^ ... 

aJf  ^I^cf  ,^1  ^_^^laIJ 5|U  cjf  9 ... 

[ isJl^  ^iu  .i.1.;^  ^lAsuJf  dj  ] — Afli  ...  _J  AAAxf  t3.J  ^a^5  ^(  ^ 

Badd-ul- Muhtar,  Vol.2,p.69S» 

Aeticle  387. 

li*  5?l  ...  cuaaa/c)  (jjl  ...  y j^/o  ^ ^ j — ( rAV  ) 

(Sslixsv^  ^ su>0  ~A*AaJJ  Jj(  J ...  I^J  CUAJ^J 

^ tif  ^ic  J*5|(|  t^X5  ^AA/ot  J ...  Ia^ac  <3.^^  y J ... 

[ 11*  " *1 A 1 asLfi..^  ollJaJf  J^ilj  jLa»J(  :>^  ] 

Badd"uUMuhtdr,  Vol.  2,  ^p.  689,  690. 

Aeticle  388. 

...  AA^j  j a^Uy  ?(^a.f  _J ^ . ailAsijl  ( TAA  }l>i^x3  ) 

J •••  V^'  ...  J ^ — -tojf  JU  f^3  ajUasa.)! 

[ ( &-p.Lo  ;3itkJ|  ^Uj  4aJ.:x  ^IaslJI  •^>^1  j AiLflSvJf 

Badd-ul-Muhtdr,  Vol.  2,  p.  691. 

Aeticle  389. 

(3^*'-A^  AaaJII  g«AAA<  jl  iiafc^^iiC  va.j(^  . . . l«l  &A..^lsJf  vlu.>(^  (it  ( ') 

^/O  ...  Ajl^sJl  l^ilaxu.w(  J — AliaJU  oo(^^  ...  AiUittJt  ^.^Ic  ^^( 
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...  (i(  ...  oik' y ... 

t.^J  Jw  — j^jUJf  J O^iiJl  J 

^^f  t<3>^  ^ ...  I— c_;3j(f  ‘^/O  ligj  Lf^t^  Jf  ‘^'^.J’^f  f 

l^jUtoii^t  yt[ja)\.i  oik* y ... 

[ H f “ 11  • AaCLfiAO  (33llljf  c^US”  <>yiy  jU2Cl.4.j|  j — — iiil/iiSLJI 

Badd-ul- Muhtar,  Vol.  '2i,  pjp.  690,  691. 

Aeticle  390. 

y _5  ...  y Jl — suifj  ll^/o  a^'i  ojI  jt  — ( ri  • ) 

'^^3  — ^***4  flit  c.>^f  Aftii)  _ . . l.^^/o  I 

0.yj9  j *X«^ft/0  |4^li  ^Ai/Alj  Jl/C  ^ J ^k*  ^ ...  ( ^IAsclJIj  ^j)1/0  ^ 

^\  lil^xj  ^t  ^■'Ct  Jlaj  ^ ^t  Jl/0  ^J  j\k^]\  ^ J^k'  ^'■9  - 

^ jjlj}  j iJ  ^ X ^ ijs>^  } • • • 

ailAss-Ij  J — A^)  lijk'  ...  i£A)j^^5  JU  i) ^xk^]\  ^ ^^k'^}  ) 

[ 11  r - 1AA  dj  ] y J 

Eadd-ul-Muhtdr,  Vol.  2,  688,  692. 

Aeticle  391. 

^diJ  j ^L..0f  ^IaJLaj  — Ajlj  ...(^cwf  .,.  Ai/ilsJf  ^ — ( ri  I ) 

...  (*^1  <SA(  ^yl.si  ^ jd>S  ...  ^ ^>.0*3 

(Sji  c;*  Aa^IsJI  i^Xj  ...  Aaop  aJ  4^^.j  »J  ^ AjlAaJl  0^|  ti|  ^ 

[ Il>i  - IIP  tii;^  ^Us(.J|  ^,jj  ] — - aJ 

^#ij|  (3-®^  ^ X C<y^i  Ajjl^Jf  oil;  J ).if  j 

*]^(5  - ISp  (3^-^t  (^-li  ^UsL^Jt  j aAAsv  ^9 

Badd-uUMuhtdr,  VoL  2,  pp.  694,  695. 

Aeticle  392. 

lyilAa..  ^>0  Ul^^  )1j  A/o}  v>i.J  fj^K)  A^f^^f  ^^4-J  — ( 55^1/0  ) 

^QAij  aJ  ,— fjjf  ...  Aj  aJ lj,A/o  is^yJ^ 

AsU/^  (3^f  ] A.«f  ^a..  ^1  ^)l  U*i.AJ  A>Jf 

[ 11A  - 11/ 

Badd-ul- Muhtar,  Fo?,  2,  pp.  697,  698. 

Aeticle  393. 

Uy  •••  t5^u  ) 

c Iftlkxs 
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...  AalKJU  jj^jJ 

a/‘i^^jf  Iaj  ^^5t  ,^(  ...  ...  J ^j|  J> 

cJl^ y ^ cSlJi  (J^  Jil  Aj^aJi  LS^*  ^ ^ 't^-b 

^Usi.4.Jf(j)^  J — ...  (ivii  j ,..  1^1  ^t  __,  A^aJt 

’>  |^kj(|y_M<|%j  AsJus  (3^^t  ‘^1^ 

Badd-ul-Muhtdr,  Vol.  2,  p.  697. 

Article  394. 

...  ^5'^  ...  •••  LS^  t‘i'A  ( P'^ir  }f^U  ) 

[ v'  asii/tf  t3^'J=^(  Jjff 

Badd-ul-MuJitdr,  Vol.  2,  p.  697. 

' SECTION  lY. 

fbVl  1^  ^.yi  (J*^«Ji 

Article  395. 

j j ^ukif  ) i-(s^fyb  — ( r*5  <5  ) 

...  (>*.  ^4:!  ...  e;*  il5'^f  •••  (♦*»  ...^s\jf  ...  ilfljaj 

V 1^1^  idi  ^(3^^  e>"°  ...  fy<^  y 

vr^-vi'A-  vrv  41^x5 

lalJs:X  AWfj  ^ [ r I A — 

[ |VA  (3^-^f 

o^Jajf  ^u'  j^jix5  ] — }ii^4  <5^i  j*^\  J 

[ { VA  ^=»i^ 

Bahrr-uUBayeh,  Vol.  4,  p.  218;  Fataiua-i-Alamgin,  Vol,  2,  p.  178; 
Badd-ul~Muhtdr,  Vol,  2,  pp.  727,  728,  729. 

Article  396. 

<jPj<  Aj  (^/o  •■>.,  ^ ...  k^AU<J)  ^^£■  jf<yp  '-r-'?^  — ( r'li  ) 

*••  ^ ••*  '..^^'*^^.^1  ••• 

^1  4*^  4:!  y y J 

, [ vr  9 AxJi/^  (^-'4  J — 4J  i3f 

J.  Badd-uUMuhtdr,  Vol.  2.  p.  729. 
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Article  397. 

. . .1^^***^  ^ aJaJs  AW)  . , . , . . tjJilf  . . . 51 ( r^  V ) 

^'ib  w^i  ••• 

c [ vr*  Asufi^  (3^^f 

Badd-ul-MuJitdr,  Vol,  2,  'p.  730. 

Article  398. 

a^^IAj  ^ i^Vt  j jIa*a)i  a^  — ( A ) 

W^j|  JU/0|  ^1  J .,.  jau  J uftftxij  jt  ^5j(lj  ...  is^^j  JK  J 

[ yf***  . VI*  A A3St^  ^U'  jUsi.Jf^j  ] ) 

. . . *— (3*4  Awf  uftj  ^ 

[ vr  A Asua^  3^^3f  v^  —j'^J  lit  et;  J 

Badd-ul-Muhtdr^  VoL  2,  fp.  728,  730. 

c 

Article  399. 

•^*^1  ...  v^  — ( n i ) 

jJliJt  jf  ...  «i>^|  J j^di  ,,,  (^>0  ...^‘^♦■^1 

3 c)y^‘‘ ^ •••  A^i  i^*-^!  j\ 

...  C.^7-  fil  t5^  y 

_ U/Oj  ^ I/O  4^J|(t  (3**^'^^ 

[ vr*  - vri  - vrA  Aswii/^  35lkjt  ^^11$’  ^G  ] 

Badd-ul-Muhtdr,  VoL  2,  pp.  728,  729,  730. 

Article  400. 

^«Aaj  ^t  (/oli  Jjlf  ^ ...  Axli:  AAfiJG  ^^*/0  ( jc*.  Jf^U  ) 

4^>^ ^ 1*^  ...  ‘ ...  i^jlj J ^^^y 

J *^  ..•  •••  ...  V 51  *^1  (^-^  v3^ 

U^xU  pt  j-il 

[ Vj-y  A2pii..^5  3^4  t5'^^  <>.1.:^  ] GiGt 

Badd’ul-Muhtdr,  Vol.  2,  p.  737. 

Article  401. 

^x— fti/flj|  ;>,^|  ^^(.5  ^v.f^acj|  ^/o  — ( f**  I ) 

C)^  y^  . . . Ax^:p.ll  lst...;^^3  ^AS=>.J^ 


c 
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^ y •••  j ***  (3“^'^  -J  V^  «sJ^J  ..,^^^f  t-fti-A^) 

j*f  (^9  tt)\^\  j9X£f  bjtj  j (J^  (i»f  ^ 

— ^.^fi  j ^li)),  pj|(t  ^ ^t  ^f  ,^j|  (^c  ^ 

> [ Vf-V  <SsJi/A  J 

Radd- ul-Muhtdr^  Vol.  2,  p.  737. 

Article  402. 

‘r'^'^f  (JU)|  ...  j f^l  — tf.r  }f^iU3  ^ 

«> ^ iJt«  ^^1^  ^1  lJJS>^  J ■■■  AQfiiJlj  ^1  ^9jjA/0 

J (^»l«*“>f  aJ  lit  v®l)i.^j  l^x>o  J (^^-"4 

...  AftiiJl  (^yO  JU.^1  liil  ti.A  jCxK  ^ ‘i'^t  ^^.>1  j «Sj 

iftfiAjf  s.Ac  ^^x}  ^Aa.  J'a.  ^1  ...  (^'0  e>^J  lit 

fvii*^  J j &siiAj(  ^2p.Xmw.j  ^4-^  ^y'iJ 

, ■ ' [ I V<1  - I VA  ^_.\S^ 

v^Uf  ^U»^Jt  dj]  — ^'il^i'i^ljft  j Aisb  j^L:  j*5i(f  ) j^lj  ^ 

[ V^  I ^sJl^  t 

f^ftii.)li  Jl-^  ...  ...  ^jUU  fii  j 

jli3R.Jfj>j  ] — j AftiiiJi  A>jj(  ^ — iaij  (/o  ^^ftjjU. 

(3ilJaJf  v.jU>  4>,Ji.^  ^^xtjie  ^f^5U^’  — vri  3^1  «i.l^ 

J [ I V A iavft-e 

Fatawa-i-Alamgiri,  Vol.  2,  pp,  178,  179 ; Badd-uUMuhtdry  Vol.  2, 

p.  731. 

Article  403. 

h — ...  ( vj'2^1  *Vj>3  ) ...  ^ — ( t^’T  ) 

^Oi  «xL^yiw.Jf^^  ] — j.^jj  f^t  ^^i^t  i^jj  1^4-^  fit  Jjit  ...  <0  JU  ^ 

1^  ^ iksJifC  3^ILla)t 

Radd-uhMuJitdr,  FoZ.  2,^.  699. 

Article  404. 

t.^9CXJ  jt  ...  (x^^l  <>a.  ^1  ) ...  AAIj  ( »®*t«  ) 

1^1^  J ^ _y  t5^ 

[ vrA  o^-^l 

vU’*  (♦•6^^  ii)'^  y 

I Vy^  Asifi/A  p^GsJt 
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I — ^ fif  3(f  AajI  ^ lo  ^t5.3 

^t  v^i  J 0.i*A^ty  ...  t5^ 

...  A\^J[^»iiJ|  ^,i.^}  l^jlfiT  v^5^t  ^?U5  ...  l^f  ^1  ...  (,5^* 

- [ vr  1 - vr  A (3^1  tr'^  «xi:^  jUw-Jf  ] — 

Badd-ul-Muhtdr^  Vol.  2,  pp.  728,  729;  Fatawa’^-Alarngiri,  Vol.  2, 
p,  178. 

Article  405. 

^—^Aaai  ^ ...y^  A>t  y Jftij  S(  ...  j4  3^(  y ^ — ( }£  . d jiiUj  ) 

3^  j ...  ^ I4)  ^'^^9  U i^il)  _5  If'^y 

(3^1  wUr  ^;G  ^ u^^^x)|  ^1  ^ i^^jt 

[ vr  A - vr  1 

[ I V / 

Badd-ul-Muhtdr,  Vol.  2,  pp.  728,  729 ; Fatawa-i^Alamgiri,  Vol.  2, 
p.  177. 

Article  406. 

...  ...  ...  ^3i(^Vf  (ij-c  gyJf  vi*s<.JU>  ,^t  j (^**1 

CaV.^  (Jli!».»y3  ...  j^]  ^l<Aj( 

JA«i.)  3j|  ^*».j  8^0^)}  J l^U  ^t^ftxs 

^Ij  cUy  A>jAi:  ^f  ^ Ai^  ^ ^kl  4iU  cusuS 

v33^1aJf  <>^  ^ 

[ ( V A A2R.ft^ 

Fatawa-i-Alamgiriy  Vol.  2,  p.  178. 


Article  407, 


...  8*^^  oAx) jj — jjiiAji  ...  Aa«i)  ...  ^_^Acl^f  ji  — ( t®*V  ) 

ot  ...J)  ui^r  ^ ka-J  ik* 

^^^IftJt  yk  c^4‘iAA«U  A — wi  ILj  ^ wj^f  v^Ui  Aaa.Ji 

~ ■ I • • • y „ 

jA-y  ^)  ...  ^ ...  ^Jcy^^\  iJ  ^Afi  ^jJ  o^^jt  j 

[ vt*d  - Vl*r  (3^U=^f  v->^»  4^^  »>l!^  j — Aiy  Uj.AU  ^ ci>U 


vi,.^  .:ia4<>a^U‘  Ait^JLaJjU  U^/of  ^ y u *^JU  ^lajf  j 

^/o  i>^U  cla  AflftOf  ^jA  t^J  ^tjt  l1>^  CIjU^  cjjjft  (.^1^ 

^ (S.  « • • C. 

a^|aJum3||Ij  l<yolj  A f^*|  l«f  J y ^ ^sijj  l^j  ^f  (J/^Jit  y ^ U j^t 

* . ^ t ^ c ^ c 
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[ ( vv  asuft-tf  (3^1  C5*'^ 

Radd-uUMuhtdr,  Vol.  2,  pp.  743,  745 ; Fatawa-i-Alamgiri,  Vol.  2, 
p,  177. 


CHAPTER  III. 

^U)^/!  \jiy^  v±JIa)I  l^UI 

Article  408. 

j^i  — ( fc*A  JJc'U  ) 

fj(>i  _jt 

, [ f V 1 

[ vri  asJuj  (jiUaJi  «xUk^Ust*J|  ...  A3|<>afcj  sj:)t‘>^t  ^ 

] ““  LS^  *^a.|  v.SJpUlJ 

[ f Astfl^  (3^f 

Fatawa-i’-Alaingin,  Vol.  2,^.  179;  Badd-ul- Muhtar,  VoL  2,  p,  736. 

Article  409. 

— iixjf  j]  o^j(^  Aa.^ — Hjc  Aflftj  ^ ^iUlJ 

II  I y(^  i,S^k^C  (3^t  vU>^  ] 

— ^5(1  ^ Asfij  3|(}  i^J'j  J 

H I V<|  (3^^ I ‘^‘>  ] 

Fatawa-i-Alamgiri,  Vol.  2,  p,  179, 

Article  410. 

cijt  ...  ...  c;^  — ( t»(  ♦ ) 

’ [ vr^  ^*JiAC  ^ll».4Jf  j 

Badd-ul-Muhtdr,  Vol.  2,  p.  735. 

Article  411. 

*■>^1^  Ji  C)‘  SI*  Ua.^Jl'  i'asi v?S  !(  — ( (‘I  I ) 

...  t>®'i  j 0*^  **’^-  li)'  3 J— .»Jl  ;<«)  S U^3 
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^ ...  4^3(1  sjj. i^i  ^ ...  gjsdc  LU^  *Ala^  ^y|  1^  J 

' [ vrd  (3^^t  ^LisuJi  J — Aifliii  i,iy\ 

Eadd-ul-MuJitdi^  Vol,  2^  p.  735. 

c 

C' 

Article  412.  ^ 

(^^  ...  . . . ao't  . . . ^ ...  5 — ( fcfr  ) 

— U ^li:  ^ AiUlU  dSj:  ftj  ^ •>. — ic  . ^ *J  JU 

vrr  ^iCi  dj  ] 

i.2JjL/0  jK\  jXij  ...  aiJ^Jt  (3^4  •»• 

— t.jD^  ...  V^^UJl  ax^  ti^jt  Uj  ,.,  S(  ... 

£ v^4U  ^ v^Jjlt  ^ ^ v«jU5  j/cj  lb  ,,,  (^jt 

[ V|£f*»  - v^cr  isJi^  (3^^l 

Badd-ul-Muhtdr,  Vol,  2,  pp,  722,  742,  743. 

Article  413. 

a ax^i  lt »*  • ■ . j — j — “ ( f®  I r ) 

[ ^.*J  isJi*^>  AjJ^t  Ji.«fl9  \iJb  jl.ja  ] 

c 

Badd~uh Muhtar j Vol.  3,  p.  306. 

^ c 

Article  t414. 

...  •••  — ( PIf  ) 

ji  jfeij  s j ^yjjU  ^ ...  ^jy  *1  ^j'^i  ...  ^j\ 

a».o^  o^if  txlja  ^IxsuJl  :)j]  — ci^iJt  j aj^....Jlj  ...  a^-sejjf  aftfiijj 

[ vri  - vrd 

aaiiJt  o^i!^  bUi  ^ y Jjli  Uaja.)  j^Ujf  j — xaiU  ^ 

^ — — l>/0j^^^3j(f  ^ I4X.1./0  ^ 

[ I v<)  as^fi<^  (3iUaj|  ^US 

— o. — XJ  (J.jt  ^ ^ ...  J (.5^.^  4^1  (^j|  ^ (^J|  J 

[ V r T *=«^  (3^1a^  t ^ib  jlxsL^Jt  dj  ] 

Badd^ul-Muhtdr^  Vol.  2,  pp.  735,  736;  Fatawa-i-Alamgiri^  Vol,  2, 
p.  179. 

c 


c 
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CHAPTER  IV. 

1^1  c^UI 

, Article  415. 

aJ  J — so  ...  ...  p»-'0  cl^J  ...  — ( l®( d ) 

pSUX  ...  ^ ol^  til  ^5-^  ... 

UJIj^^iiJt  ^t  ...  tji*^  ...  tj^*^  ...  s-\^  IfliJax  j^jot 

»^.5^ajt  toosu^t  ...  ^^3  jt  As^sc^  gj — ^f  Oaj(^  ,,,  ,j^f  ^f  ...  *->-.^1 
jUcsuJl  cj  ] — d — A,k.*^>o  ,,,  ^ ,,,  ii->-*>^J( 

[ v^«*  • vrs 

^ Badd-uUMuhtdr,  Vol.  2,  •pjp.  739,  740. 

Article  416. 

j ^ ^ *^t  ilf  .j  — ( r^f  *1  ) 

51  _5  Aaftj  51 J ‘^^■^1  ‘d^  J j ^ 

d«kf  ^^.X3  Aflii  (^xj^Jf  j 51 J ...  A*^| 

^UU  I — ^jj|  ^ ^51— .MsJII  ^^AxlLwo  lj|^  3 u-;ysj| 

] ...  Ax)<iJf  cUt  lj« y lit  Aafij  j^.  5( 

[ ( A I ^»i^  (3^1 

Faiawa^i-Alamgwi,  Vol.  2,  ji>,  181. 

Article  417. 

A ...  l-^soo  y ...  Ua.^  c;^  P j — ( r^l  V ) 

->  d^  ^ AasbJi  51  ...  ^t^  e;^  5( 

oilJaJt  ^ur  ^Ij  — (♦dt  «^!;idt  j JUJ|  ^1^  IflftiJU 

[ I A • AsJl^ 

Faiawa-i-Alamgiri^  Vol.  2,  jp.  180. 

Article  418. 

. . . «^;iy I . . . 6.;5(t  Ae;^l  </  J fj  l^t  A ^ f a Jf.iU  ) 

lif^’t^JliJf  ...^9  ...^  ...y^  iJ-i  ...  ^;t  0^^  ...  J 

[ Vl^l  (3^^t  «iJ^  ^UaR.d|:i^  ] ^df  ^Jx  v?d  __ 

^ Ij^'t  u^dc  A^t  J*5(f  ^ w5lt  dx^  (:;>«  j 

j [ I A*  »*«iu£)  JjiUdi  ^lij  ol.^ 

j)  • - * ) « 
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«ii^  J — oiw  ^(  ^1p  j j Aa^a^Jf 

f.  <'  [ Vfc*  v^ti> 

i>>I^ 

Radd-ul- Muhtar^  Vol.  2,  pp»  740,  741;  Fatawa-i-Alarngiri,  Vol.  2, 

p,  180. 

Aeticle  419. 

Awijl;  (^}d  j ...  ^ ) 

...  (JC^ ...  ...  Jjlf  ...  jUifj^M  ^1  ...  i<(i.XJ 

— suJbj  ] — ol^ y ...  ...  ojIS  A — fliiiJU  ... 

[ V|*d  - Vt®)^  • Vfcr  Aavfi/^  (JiUaJt 

Badd-ul-Muhtdry  Vol.  2,  jpp.  743,  744,  745.  '' 


CHAPTER  V. 

Article  421. 

ijU  ii^  ^JiA  jt  lAy*>o  <^j^|  )il  j — ( fcr  t }5^l<  ) 

Jf  A.jyt  iy>^i  ...  t \ ‘A  e>^5(f  ...  ^ 

[ I f*  AsRilAe 

Fatawa-i’Alamgiri,  Vol,  2,  p.  12. 

Article  423. 

jf  y ...A-'^  v5^f  j — ( t®rr  ) 

...  j:iy.)t  ^ ...  jyijf  <^’ ...  ^ t j?^ ^ Axi  ^jiAJu i^j j A^^ajf  Jiy 

^i.a.lj  Jls'.Jt  ^^jwoy  _ ...  lj|  ^UJt  y 

j"  ^ - fcjjl^:  - jc^  |.A>  &sALf^  ] — - Af^k  «>*J 

Badd-ul-Muhtdr,  Vol.  ^,pp.  493,  494,  495. 

Article  424. 

ipyj  t>,AJ  aAs)  jl.a*j|  Aaaj  y |i>..«,lj  v.^5|(t  ^\  y — ( ) 

|C^  4 As^iLo  Ll^^jj  J — A^iyil  A^li  ftSf  .^^1 

^ Badd-ul- Muhtar,  Vol.  5,  p.  495.  ^ 


c 
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Article  425. 

— ^ ...  J '^;5  ) 

[ 4rV  ^s>,S/^  ljU>^jf  .^1X5  ] 

) 

jUt  j-yixJ  e;'-^'  ^ 

j^ 

Bahrr-ul-Bayek,  Vol.  8,  p.  527  ; Fatawa-i-Kazi  Khan^  Vol.  4,  jo.  443. 

Article  426. 

y jaJi  j^4J  }54>>y  ^ — ( pf'  1 ) 

\jXi  5f  JU  y ^ Aa^aa.  ^/o  ^♦i)|  Jx^  i®Ua 

jbjR.^jft^y  -— > ^'^:!  (i’^b  ^ (^*Axj 

, 1^  i.ZBjL*^  bl/^jf  ^Ix^ 

Badd-ul-Muhtdr,  Vol,  5,  pp.  493,  494. 

Article  427. 

lit  ...  ^ ...j^-  ••’  •••  — ( H=rv  ) 

^ C^yt  J e^J<>Jf  (J>0  ^^t  ^ X Jbo  i^Sff 

^b^x^ij  A*.*3  ^ eJ:!'^’^l  wjjf  1^1^ 

[ ^sJly^  bU^Jt 

) ■ 

mmam  ilftjj  ^LX/0  , , f J ...  iJl'O  'T'^^  ' ' ' ^ 

[ p-pA 

F atawa-i-Kazi  Khan,  Vol,  4,  p,  437  ; Radd-ul- Muhtar,  Vol.  6,p.  348. 

Article  428. 

] — Uyx)  iM  ^lyi  \y^  ^ C5*y 1 9 — ( fcr  A ) 

[ f *fc  b'/^jf  lulls'  ^jI*n*  tiJLx  — |£»J^  l9axA^e  bUyf  ^^Ixf 

k^JKt  J ^yC  ^xkj  jt  JU  ^t  y 

’ [ ( *1^  bUeyt  i_,Lx^  ^jLm*  tXJL^ 

it  t5'^y I *.^3(1  . . j ...  ^.■i^'^'it  ^ 

[ dTA  bUs^li  ..jLxT  j^xib  ^yyi^su)!  ] — 

V 

Hamani,  ^.469;  Fatawa-i-Alamgiri,  Vol.  7,  p.  104;  Bahrr-ul^BayeJc, 
Vol.  8,p.  528. 


Aeticle  430. 


j y j * ( t*r*  ) 

Badd-ul- Muhtar,  V'ol.  5,  p.  505. 

Aeticle  433. 

...  ^ ^ ^ — ( r*rr  ) 

...  aJlftJ:|  ^ aSaUI  ...  ^ fc^'Ujt  ^JjX?:jf 

j>?S!  3^  ^ . . . ...  ^Hijf  ...  ^ J IAjI  J*3^f  . . . J 

[ vt*r  Asiiu>  i3^^f  wliS"  — '•tis^* 

Badd~uUMuhtdr,  Vol.  2,  p.  742. 


BOOK  V. 


♦•  •• 


CHAPTER  I. 

SECTION  I. 

j AA^Jj  ^9  J^)l|  J^aJI 
Article  435. 

A».^  A^l  \J1^  J.5l5Jt  }iS  'j  ...  J*>i»  j ...  j ) 

[ A A>^j|  ^Uf  cr'®'’^  — r*r 

dd1  As(iu>  A*^jt  <ii^  ^Ux».Jf  .3^  ] __  ^xjf  ^9  at 

[^  f'p'*  &s^SL^  A*,Jt  ^iK  jj»/cLi. 

Kanz-ud’Da\aiq,  p.  3^*2  ; Fatawa-i-Alamgiri,  Vol.,  5,  pp.  228,  230  ; 
Badd’ul-Miihtdr,  Vol.  4,^.  55^ 

Article  436. 

^U».4..*}^jJt  ] — e^Jt  } I^SWJ  Ja't^i  J — (pri  ) 

(i^J^*  I ‘T  A=c\.fi''0  <x'*^t  JiJG  ^ 

[ rr A 

DurruUMakhtdr,  Vol.  S,  p.  102  ; Fatawa-i-Alamgiri^  Vol.  5,  jp.  228. 

Article  437. 

^y]J\  1 — ^-Ul  i>i^t  ^'0  3i'.f  otiU'  Jt^u  ) 

'’  [rtf  A>^t 
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c [ rr*  (If3^* 

BaTiro'-ul-Rayelc,  Vol.  7,  p.  3H  ; Kanz<id-Dahaiq,  p.  Z03 ',  Fataiva-i- 
Alamgiriy  Vol.  5,  p.  230. 

Article  438. 

^ Cl^/o  lJIUJ  ^...  _ ( }crA  ) 

r*A  • r»v  ^ (.^U^ 

c!>i^  «>"  ] — j bbf  -J 

[ ^.  A 

Kurat-ul-Ayoon,  Vol.  2,  307,  308. 

Article  439. 

^>S».S.^  v^U^  Ji(i  ^3.1^  ijA  iijj^b  Jk*3  ^ AA^Jf  ^ ir^iJt 

[ rrA  AA^it  — It* 

viA'*  (i)t  3 l5^  0/0  1^1  2$t>^A/c  ^ t3-3^"  LS^  3 

— rrA  A><jJf  jj^/clA  ^^Vxi  ] — (iXl  ^^5 

f'  y q v-jU^  ^4^' 

JawaJnr-i-Nayara^  Vol.  2,  p.  14;  Fatawa-Alamgiri,  Vol.  5,  p,  228; 
Fatawa-i-Kazi-Khan,  Vol.  4,  p.  279.  c 

SECTION  II. 

Lc  J ATAfi)  Uji  ^JLo^l 

Article  440. 

AxJ^ac  A^)t  ^ AaA  ^ 55^ 

[ rrs  A:si.ftAO  Ax^Jf  vk3*'^  in 

3(jf  ...  ^f  Ov*j  AJ  UftiiAs  ^ a4  (^i*-*.J  *ju  ^f 

lii?"*  J — A^Mw.ftJ(  c.1^3  A,4i«»a)[  (3aj  Aj  l*iiA^/0  ^Ji>3 

A>^J|  ^/ola.  (3.1.^  (lo^'^  — rrr  k^u>  ^iU 

[ rn  Aswfi^ 

Koodoon,  p.  136;  Fatawa-i-Alamgiri^  Vol.  5,  p.  229;“^  Kurat-uU 
Ayoon,  VC.  2,  p.  323. 

■ • ' ( . 


c 
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Article  441. 

^ J^l  Uj;5  A>^Jt  Jjf  ^ ( ^*|*!  ) 

[ y\  (_1I> 

[ rr  s isJi-c 

»±Jb  *>JL^  Ajj^^A  j — lAii«*j  j ii^AAxaj|  Jlvi'  Uailbo  ^ 

|'»jq  Asui/tf  AA^Jf  c^Uf 

(j^  e;^  •••  ‘*'H^ 

Asufi^  i^ll^  livXak 

, [ rrr  - rr* 

Jawahir-i-Nayera,  Vol.  2,  2?.  8;  Fatawa-i-Alamgiri^  Vol.  5,  pp.  229, 

230,  232  ; Hidaya,  Vol.  3,  p.  269 ; Fatawa-i-Kazi  Khan,  Vol.  4,  p.  282. 

Article  442. 

JiAfljf  t vt  ^1  j4laJi  j.A  AkjLflJf  ^ — ( fc^r  J5ii^  ) 

I A .Ui^  ^xI«JJt_5  Jbiaii.>jj(l  ^-Ibo  ^S\A  ^ i-Las  ^ AalA  Jlxia3(  wAj^Jj 
jb^f  J_wajt  ^ ^-*.^1  ^1 

(^  u^f  ^ ..,  (3^-  v^^^***^* 

e).^>5C  ^’  ] AjIj,  tit  u.^  jl;^ 

[ rri'  “ f'rt  — rf*  * Astfixe  A>^ii 

A>3  l^SLXJ  J <*aU  — ^AJ  Aa5  Aj^xA)  (ifiij  ^ ACUj  ^ Ujl^  A*Lo  ^ ^ 

AJ  j^t  ^^t  cK-^t  ^;*^f  ...J  ‘“J  ••• 

i^MJ  AJ^y  wAt^IJ  u^  ^ J 

£ ^ — f** f d &^iSi/>c  AA^Jt  ^^Lx>  J — '■ 

[ rri  A»i«A  v^'j^  eT-^^ 

Kurat-ul-Ayoon,  Vol.  2,  pp.  320,  325  ; Fatawa-i-Alamgiri,  Vol.  bf  pp, 

231,  232. 

Article  443. 

j^tjAJ  jb^t  ^ Lf^  •'•  ^ ^ C)^  J ( t^l^r  ) 

— ^5  Ix^xM  ^t  1^^^^  l^Aj^  *“T^-J  ^ ...  ^J^lj  ^««^*.«Jt  AaA  j^t 

jj^lA  »iJ:a.  ^jJjis:  f-i  r AsJl^  A^^'t  c^U>  j ^U»  lA^  ] 

j^  rrA  4jt 

Bahn-‘‘Ul-Bayehf  Vol.  7,  p.  312 1 Fataioa-i-Alamgiri,  VoU  5,  p.  228. 
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Article  444. 

— j ...  ^^e  U v^dj  ( jj^U  ) 

^Miif  ^ n»t  ^a  ^ 

c)f  ^y*  ^ c3' — j ••?  c;’  )9^i  •.. 

^U>  iUai.  ;li^5!(t  '»J^  ] Ui*^  J U***^*.!  ^1  jt  (^:!**^ 

|[  f'rl  * f'r*  Aa^J}  wU>  ^jN>/cl^  4^1.:^ 

A^l  OaSV.^  V.^^A.J(  ^ jt'^Jf  j;<>A  l^SiivO  cS/.AAj  Jli  y ^ 

4>1^  ^^jxt.^[c  4*J4  ^'XsuJl  d)  J 

j^  disji^  A>^Jf 

Kurrnt-ul-Ayoon,  Vol.  2,  p.  335;  Fatawa-i-Alamgiri,  Vol,  5,  jpp.  230, 
231 ; Badd-ul-Muhtdr,  Vol,  4,  p.  565.  ^ 

Article  445. 

J(>J  fj;}  l/olj  iAj'^\  ^ f ft>A  j ,,,  }5^  ^Sjj  ^ 

^J,J — a>JLc  ^jli  s,\K  aAij  jt  aix>  ji^jU 

[ f'l-'jc  asufi^  a>^} 

j^  I ♦ y a^^Ji  (.^Uf  »iJb  ^Usv«i!|  ^«>J|  ^ ■—  ^f 

Fatawa-i’Alamgiriy  Vol.  5,  J9.  234  ; JAurrul-Mukhtdr^  Vol.  3,  p.  107. 

Article  446. 

vil/li  3^t  Jf  ( jrjCij  JJ^U  ) 

„«.  i^i,\Sk.  ^ — .n0;j5  ^t  a.A^  ...  t,if  j J 

yJSS  ^ a^su^  a*^Jf  ^U>  .i^Jb  ] 

[^  f'P'fc  a»i/« 

BurruhMukJitdr,  Vol.  3,  jp.  107;  Fatawa-i-Alarngiri,  Vol.  5,  ^.  234, 

SECTION  III. 

r 

5*4^1  ^ 

Article  447* 

^ a1*-^|  fj9  ...  (Jiisi)  ...  JiiJaJt  a’j^j  ai  .5  — ( f®pv  5f*5^  ) 

— . o.a»Jb  y >5  *.^^1  !**>'■£  ‘^A'C  a|^AJ  i>yo  (Ji 
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y ...  J<9  ^J  U^>aJf  JK  ^ ...  iaSL9 

...  Ah3^/0  y ...  ,>J  ^ <3.J  _5t  55*^:!  5 

J&kJf  <Xj^i  ^ ...  ^AliaJf  . CJ^  Jry^  (Ja  j 

.>.1^  »y  ] ^^3  j 5^1  ^JO  5( 

Axia^i  A*^j(  v_jli)’  ^/cl^  — /x'f*'.  - v^Ur 

rri  - rrA  ] 

Kurat-ul-Ayoon,  Vol.  2,  «».  329,  330;  Fatawa-i-Alamqiri.  Vol.  5,  pp.- 
238,239. 

Article  448, 

^ _ aJj  U^xSj  ^ ^ ( t^t^A  ) 

Ax\.fi-.tf  ik^Jt  J.1^  ^(iJ(  J — AxJf  ^ ^ ...  ]j»^  ^ 

^ II  pfc*  « rr*?  — ( *r 

Durnol-Kuhhtdry  Vol.  3,  p.  103;  Fatawa-i-Alamgiri,  Vol.  5,  pp. 
239,  240. 

Article  449. 

U M AijlJl  Lot  - »;XivA)f  ^j3  u^X9  y ^ ) 

^ —“  ~~“  A-lxJ  ^ ,,,  ifj ^ ^ ^ *T*^J 

I •(£  A>^J|  ,^U>  (Xla.  ^U^Jf  ^ ^ 

H rt**  - rr9  (j**-*^^ 

Durrul-AIuJchtdr,  Vol.  3,  «.  104;  Fatawa-i-Alamgiri^  Vol.  5,  pp. 
239,  240. 

SECTION  IV. 

^ ji'y^  i-M' 

Article  450. 

iSL^  JrlA..c|  ^ ^ ^ ...  ^ ...  ***  ^ ) 

oJL3>  — I Awiue  Ax^Jt  ^lx>  .±aJIj  ^UcrJi  ^<^1  ] — ^ 

" [rrA-rrd  Asuft-^A  A*^t  v.j.U> 

^f  ;f  ^ 

[ rr*  ],  — 

Burrul-Mukhtdr^  Vol.  3,  p^  104;  Fatawa-i-Alamgiri,  Vol.  pp^ 
235,  23ii ; Knraf-ul-Ayoon,  Vol.  2,  p.  338. 
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Articles  451,  452,  453,  454,  455,  456. 

...  i -^dd-r*dfc-  - fcir  - t ) 

lif  ...  j ...  aI^Uj  — A4.xaJ(  js^ljjJ^  — (i 

ALAai/o  cu.(^^|  j ) ..  ^*^  J(  ^J.=^  -iU  . _.  ^3^f 

( rr^  A>^f  dl.:^  •— *-  ... 

)a}\j<>m  Aa5  , , , ^ , , , , , , ^ ...  "“  i^jyO  • • • ^ 

— {^y*i  y ^ ...  {^*  ••• 

i|^Aj  ^ aaKJIj  ,,,  iJ  i^^Aj.*)\  lSI^  (^.9  A^Jf  •'•  y •••  j'^i  ^ y 

( rr^  AaoJUJ  A>^)(  ^U>  ^aj  U^i  ^^.:^yi  «5^1/e 

~“  y (>>*j  l^jlji ••'  y 

^ ♦ Asx^  A\^j|  ^II>  ^4^ 

y (*^j  •*•  (V*'^  (*^j  is^^  '^^yy^^  aj|^,^I  ...^ 

y^  y ...  ^ji  ^ jl  ^ j l>^=R./o  u.j'C  j (•.7^®^^ 

*.sAl4x.»«t ...  (^aaJ I i^llii,  ^ ^ ...  ^aL^.JIj  ...  t--^j 

A\|J|  ^-6  <>J.^  ^Ia.^J|((  J ^ ...  (.^'^WI'J  ^•^ji 

[ rj®*  - rrd  A>«)t  LUT  Ji^  ] — r<M*  - rp* 

Radd-ul- Muhtar.,  Vol.  4,  jp.  566  ; Fatawa-i-Alamgiri^  V<>1.  6,  235, 

240;  Bahrr-ul-Bayek,  Vol.  7,  jp.  320;  Kurat-ul-Ayoon^  Vol.  2,  pj?.  340,  354. 

Article  458. 

5f  ^ A*.gj|  cJ^i  ^ ) 

5(  aJIj  oJ(^  ^f  l^l>  siuAa.  J''  ••• 

^ ...  y dJiifjbjf  {jcy^^^  y U^  — ^JIa 

yA  ^ KjlA  ^yA\  y ^il^Jy  U'li  ijcy^^f  ^ cJ^  *Wt 

1*5  A2BV.S<^  .sA(i  J (jt  y 

[ rixi.  ^2ClR/c  <iJ.^  4^5^^ 

Durrul-Mukhtdr,  Vol.  3,  p.  105;  Fatawa’i-Alamgiri^  Vol,  5,  jp.  240. 

Article  459. 

t J t <.£1*^17  ""^  C 5lti^  ^ 

^ I ••j  .J  — WjAAl^Jt  J^  i y ^ 

t DurruUMukhtdr,  Vol.  3,  jp.  106.  e c 
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Article  460. 

— 3^^  ^9  — ( 1^1  * ) 

, [1*6  ^sjl^  X>^f  w0l> 

Durrul-Mukhtdr,  Vol.  3,  j).  105. 

:) 

Article  461. 

fit  u-a^^’t  ...  i — ( r*'!  I ) 

1^  iacjl/so  Ax^Jf  i^U>^  ^->clL  — ( d *^ff  v_,Li^ 

Jawahir-i-Nayeraf  Vol.  2,  p.  15;  Fatawa-i-Alamgirt,  Vol,  b,  p.  238.  ' 

Article  462. 

<^;  fit  y...  ^ Sit  ^^^yt  ) 

>Lfli  ^x*j  ^ ...  ^1^  ...  UA;i.=^G 

c ^ 

^^  . . . aJ  ^)  IamcLp  sLcj  ^ ^ 

— A.^  ^v\>cl5  Aax/fiJ  *I.Aj 

j^/olA  ^^xx^JU  - — f"4A  Asvfi^  wf*!^  (^G  <xl^  ] 

[ rrA  - rrd  <>^t 

Knrat-ul-Ayoon,  Vol.  2,  2?.  3^55;  Fatawa-i-Alarngiri,  Vol,  5,  ^jp, 
235,  238. 

> ' ^ 

Article  463. 

Js^xi  ^t^>Ju|  AxA  ^^H9  Jny^J  Aa«J(  f^t  j ( Jf^U  ) 

fit  ^t  ] — >^f^t  - (Jlaw  j (^jOjlsiXJf 

l^j  -::  >ij  ...  AxftiJlj  j ^.{57^ f 9 (j^^f  'JU^*( 

JiCL^'  iaai  UA(^A.f  (^xi»y  ^ ^xl..vlJt  (^/o  ^uL*.J  (jt  Ocxiy^J  j (^xsi)j  JxJ  v.£llj( 

— f-dV  Aaa.fi/.o  Ax^Jt  ^^x£  j — ,|^«.  ^xi  ^ ^jajlalt  ^^^t 

[ ri^l  - r(^*  Aivi^  Aa^JI  ^Uo  ^aa 

Kurat~id-Ayoo?i,  Vol.  2,  pp.  357,  358;  Fatawa~i-Alam(jiri.fVol.h,pp, 
240,  241. 

J 

.»  Article  464. 

y 3 ^3  ...  ^ ...  Aii.>Aall J — ( ) 

- ( *7  ^f^t  t— iGkT  waJU  txl.^  ^Usv*Jf^«iJf  j — 

3 [ rr^A  AsJus  Ax^Ji 

Durrid-MuJchfdr,  Vol.  3,  p.  107  ; Fatawa-i-Alamgiri^  Vol,  5,  p.  248. 
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, CHAPTER  IV. 

a 

SECTION  I. 

C 

tj/  ^it)  j,ib  ^ L|jjaj)^^  ^ &k^j}\  ^ ^ ^.<<asJ) 

Article  465. 

" — ^ <3ir^  •••  ^ d5'^^  jjtA«  u-^Iw  ...  — ( |e*)d  JfiU  ) 

[ ^ ] 

BaJirr^ul-BayeJCi  Vol,  8,  p,  459. 

f ■ .'■  Q,  ‘ ' , 

, Article  466. 

' . . ^ 

^^'0  (♦■^  ...  ...  j — (»®1'S55»iU)  ^ 

...  ^ ...  la^xu  Uah.  aJ  ...  ^ ...  j ^ 

LUe^t  J 6>Aj  iljli 

[jcdrA»i/^ 

J^t  >i4.>0  4^^  ^3  }<  !5.>  J ...  il.^fjA^.0  4^x>  ^ 

^UxtJt  :»;  ] laJ*j  jt  l^x::p.O  (£A1^j  . . , aJ}  l<yiU«5(  jf  ^»J  ^to  ...  yj 

[ • ffidv  ^=slSi^  ..^UT  j,Iak 

AJ  4i>it  ^iJ^  J ^ ...  jjjAC  ...  ...  4^;!  ... 

[ f I C)  ^yscw.)}  *_,!!>'  ] 

...  ^1  ...  •••  LS'^)J‘^ 

[ jcfiA  ji]  villi'  4jn.<1^  ] jxU  &£jii  ^ 

i^ix^  ] — laA|^4}  f^t  t^  . ,,,  ^t'^}  }y^  H 

[ J6f  r ixufi'-e  ljUfip  f 

'Badd-ul-MuJitdr^  Vol.  5,  pp.  119,  452,  457,  458  ; Fatawa-i-Kazi  Khan, 
Vol.  4,  p.  422. 

Article  467. 

(Al)^  jU. ^».)t  j t5’  — ( (C'^V  ) 

[^  |-'(Cj  &sxk^  jSpjsJ\  k_.ljo  ^Jb  <3^1;^  ^yfj.A  J 

Q 

Hidayah,  Vol,  S,  p.  34il,  c<^ 
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Articlb  468. 

— iilj-''*  ...  ) 

1^  ^5  q i.zaAr'P  LUoPt  wli^ 

Bahrr-vl-Bayehf  Vol.  8,^.  459. 

Articlr  469. 

...  ( u;**  ) J ) 

^ paf  eT**^ 

O.AJ  iljl^f  ^p(  )i  ^ ci>j>ii»  J ds'^3^  ) 

1^  *j(fi  lA-^p  t ^A.a  ^^aCJL;  ] Jljf 

Badd'Ul-MuTitdr,  Vol.  b,  p.  452;  Fatawa-i-Alamgin,  VoL  7,  64. 

Article  470. 

...  ^ ...  ) ^ — (»*''*  ) 

[ jiSif  &sJl^  l.Upl  wlxf  J.l;ak  ^llxuv'l  iff 

Badd-ul~ Muhtar,  Vol.  5,  p.  452. 


Article  471. 

5 ) ...  iff  ...  ‘ijppj  *i-epf  3j-=P->  3^  J f ) 

4^U>  «xJL^  ^lxu*tfili  ^A.ilaw  ‘^-  253f^3^f 

) ( t^rr  ^i^'^pf 

»;Uiff  J«kf  A ‘^'•♦^f  CJ^  f'^f  jjT'-i  ^♦^f  if;f^3^f  (^f  ti*  J 

d»^p(  ^ ‘•*  if  0>*^f  dj^f^  jf  ^•'P ^^^*:!  ^ 

^>aj  ^iStJt  (^pt  .5;  ^ u^pl  ;La>-fp^  Aa»  ^|  d;;fyJ  ... 

[ *jfc  AsU.tf  ^f.>tf^ff  wf-J^  ^xCJU  J^jUi  ] »j.p  Jtaj ^ 

Fatawa-i—S iraj iah,  Vol.  4,  jp.  42.3  ; Fatawa-i-Alumgiri,  Vol.  7,  64. 


Article  472. 

'i»;pfA?S!  ^‘^f  j d^f  i — ( H=vr  ) 

»3  ^iff  <pf  ^r°  ^ ‘^V  P;5  cjf  iff  ^ ».i*-:!pf  ^ 

Li^oPf  ^ur  ^jI->  ^>.l^  — jjjif'iff  A^f  c.*"® Ai?*‘*^f  f«^f3>?^  f-^^f 

IjU^pf  ^i>  ;>.l.^  ^U«.Jb^  ] — ^3L^  JU.  ^p3f..^f ^<o  3f  j — ( 

[ f^tr 

Fataw.d-i-Alamgiri,  Vol.  7,  p^  64;  Radd-uU Muhtar,  Vol.  5,  p.  453. 
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^Articles  473,  474. 

^ ^ ^ — ( pvtc  - pvr  ) 

*j|«  aiapufi-^  ^i^P^ 

' 1 

UaJ  ^ ‘^*-  (J>5  ) ... 

...  Jf|>^  d>;f^  <5^  ^ jt  ...  ^t  U^Atf  Jililt  ^1  _ 5ft 

(^j  (*^  j ^ ^ (J.'lajt  aJ  ^»y>Jt 

[ r|A  - ri  V l;Ujyf  ^^Uaaxls  ] — A^^f 

Fatawa-i-Alamgirif  Vol.  7,  j9.  64;  Tahtavi^  Vol.  4,  jjp.  317,  318. 


Article  475. 

.ii-. a1^  ^yo  (Jj^  cUanJl  iAj  ^^t  ...  cUaR.!)  — ( fcy^  g^l-*  ) 

L>-^  (S^  J ( c^-Jl  (Ji^  ) — ji  j Ui^  (JLclsJl 

CuJfj  ^JJO  l^ISj  ...  ( (JjiUaJt  jj  e»^J|  o:Jj  L>^  (^f  ) — e.»"® 

*•  c 

[ l^d  d Aas'-i^  jj*oX)li.  ijJk^  ^Usu#)  j — 

ykjiff  j ii)!  J ...  ^ (*^5  ...  ...  }<ltj 

l^At^a..!  v^l/O  1^  J t— .^^40  O.^ 

^U  iiJU.  ^j^JU  ^^j\Jj  ] Axj^P  d;J;y>  j 

[ »jd  AsJi^  ^44^  I 

Badd-ul‘Muhtdry  Vol,  5,  p.  455 ; Fatawa-i-Alarngiri,  Vol.  7,  jp.  65. 


Article  476. 

8^t*c  J (.£1— .Jjj  3^^  ft^Jj  ...  *)  I5wb>  ^ 

«—  »i> — A^t  Jf  ...^  ...  J L5^  J I *>!lHt’? 

fc*|)^  Ascfi^  ljl.^^f  jj*mcI:L  j 

* — Ail  Ui  c^*j  Ajjj(.i  ciUik  •••  ••• 

LU^i  v_;Us  ^l.4»  txl^  d^“)^  ] — vjy*' 

^j)  jUcf  Ax9  I/O  Jr  ^ I ...yi^Ji  ju«j^ .. ' 3 

is^  ...  ^ ...  A^I^W  .J  «>>^-Jt  »^Uc  A^j^^  ^i^ 

i^liT  ^A.4.  jXafc  iSjAAlc  ^*j|  aJJ;  ^t  <3.su«J| 

[ HA  AsJUf 

R^dd-ul~MuJitdrj  Vol.  5,  ^,  463  ; Fatawa’-i-Alo.mgir^y  Vdl>  7,^.  68. 
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Article  477. 

^ ...  ^-^1  ^^A5  . . . ^ — ( fcyV  ) 

[ V 

jJl^  AjIJ^A  ] Ax*4^j  ...  ^l«»./c  ( ... 

[ »|yjc  &3pLi^ 

^ ^1  V iJS^R^ 

cjUT  ^J*•^L^  jlIw.Jb^  ] — aJLU  }j^  ... 

[ fCAd  iusti-tf  \A*Cj^\ 

y J ...  aJU  J^j  ...  ^j9  ...  aJ  3^  ;^<U^/0  ...  *A*ej  ... 

[fCAd  Ax\i^  l;l.'^y<  wU?  ^Uxu*.Jb^  ] Axi^y  AjjIj  c'^j  Ai^AJJ 

5 

[^  *|v|®  LU^f  ixl^  ajI^a  j 

Ijl^l  v^U>  ,iXu  Ajfj.A  ] — C)^  •••  ^ J 

[*IFI 

Tahtavi,Vol,4ifp,  317  ; HidayaJif  Vol.  4,  pp.  641,  674;  JRadd-ul-Muhtdr^ 
Vol.  5,  p,  485. 

Article  478. 

— ♦i  ^ **^31-  5^  — v-s^j  j — ( ^®VA  ) 

[ Tjc  AsJi.4J  IjUj^I  ^jU  «>yf  ^ 

u.3^  ,1  ^J*i>^J\  ilfyA.  JU  Uljo  Jj  e>>Jf  Ujf 

j|  «jjc  A33i.a^  ] — ce^-Jf  kXAJ  Jj'i’^l  aJ  j (JJjIj 

e»‘>*-|;f  (jf  3 ^ Ai^l 

[ ^1  A A».e^  '•:!^P^  v*^  ] 

HsjS^  i:i.>Jf  tX»j  J>^ 

p ^a  A AsUi^.ljU>Pl  ^lx>  ,jN.xili.  ] — <i)^ij}  Jxaj  ^xa.  aJ 

^ AX}^  Aj  jUf  ^1  yj  31^  ...  Jy^  Av^  IaI 

IjU^I  ,^11^  ‘X-l.a.  ^UcscJL'^  ] — aJj.»^  Aj  a^  ...  Jy* 

p .IfT-r  l.UsjJt  k^lxT  AjIaA  — jc^A  A».^ 

Fatawa-i-Alarngiri,  Vol.  7,  p.  64  ; Tahtavi^  Vol,  4,  p.  318  ; P^add-uU 
Muhtar y Vol.  5,  p.  458  ; Eidayah^  Vol,  4,  p.  642. 
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c. 


Article  479. 

"...  •••  ...  ^ — ( ) 

...  cJ^i)  ^ ...  i(t  ...  jt  ...  ij  j>^j  ^ylj 

fj.0  ^ fi.'  ^ ...  i}iii*^  ^ l^t  t<i*^  J ...  (JjJj 

[ - p6A  lA^ji]  y^\li  ^Usu-) ( i>j  ] — 

Badd-ul- Muhtar j Vol.  5,  pp.  458,  459. 

Article  480. 

^9  ...  — ( [^A*  ) 

^jlksv.t  ] — — 5(  ...  J ...  J o^Lslj 

^ ^ I <j  . I**  I A ljl-.^t  i.^U>  ^j|^ 

i.t 

Tahtavi,  Vol.  4,  pp.  318,  319. 

SECTION  II, 

f ••  •• 

Article  482. 

— Jb  fy.I;|  3^  ,,.  ,iJiJ)  ^^M:  y I y — ( |*AI*  ) 

5f  A^  y c'*  J ^'Uf  ^ic  J>?^5 

II  tja^^  bU^t  wbi>  tXl-^  ^U».Al 

( ti.*[;Jt  tAt  ^ ) Alj:b  ^ajjao  ^ t^t  ^IJf 

^ |x»|4  AaaAifi  bl*^t  ^^U)"  ^Us^At  j — .iu^^Ub  ...  A-l^ 

Hidayah,  Vol.  4,  jp.  674  ; Badd^ul- Muhtar^  Vol.  5,  pp.  453,  465. 

Article  483. 

A3jPtA^  y 9 jL^  j aJU  .^jj  ^ — ( i«Ar  JjA-c  ) 

— ^3  b^L.3  iAi j ,,. ‘ 

H *J|£.)  AsA^  ^:!^pl  S’b 

...  Olbf  .±.ljJli  aJI-O  (^1^3  jL^  ^ y*)\ ^ 

»..  A?^  y 9 J l*A*3o.3^  ^1  ^ — u,^  ys  .±.iA| 

(o'  . , . . . 

' c ^ c t ^ 


c 
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AjU-J|  j ...  5(L..  e;'®  'riJ^i  U^3.aj  ^jJiii 

^j|^  tJ.1^  ^^IJasiij  ] — U<>^2EO  j jIaKj  Al-v^Ji  J 

, ^ aaai^  Ijl^^^f 

Hidayahj  Vol.  4,  p.  646^’;  Tahtavi,  Vol.  4,  2p>  322,  323. 


Article  484. 

^JU  ...  Ai>/c  ) . ,..  (^  f (pAFSf^i*-^) 

- J 

uft^aJl  iii  jj  ^^<5^1  y ...  3 ...  jU^i 

v^'l^  j — aJ  ^l/A5  (^jt 

[ t®T/  - 

j Radd’ul- Muhtar i Vol,  5,  pp.  465,  467. 


Article  485. 


»£4xJf  Jf  t^jj/J  iS^XK  j ,,,J) j-*^  3 ...  i.:f ( j^^Ad  if^^o  ) 

•••  ^suLurf  ^ OA.^(  j 

JIJ.AJ  tot  - Udt>.2.,|  ^J|^U  jJ  ((S.^"  ^ ...  «J:^svi  Ac».>o 

5(  irj^  <>.aRj  ...  3 ... 

— ^iU  l)^J|  A^*:5|(I  (5^  <-?* 

^ - f®*l(5  tU^Jj  ^[xy  ^/cUw  ^UsvJl  ] 

o^ 3 oU^’^xw  yt  ^ ^A)  ^1  aU)  cy^  j ^JU  .aJj  ^U  j) 

Ll*^|  v^Ur  i^Juej  dxe 

[ f£*l{)  i.siji>c 


oU«>^  «>X^  jLxax^iit  *^»'^J'^3  3jt*^J  '^ij  tJ"if  3^  3 

[ |«^(}  ^jt^Jt 

Radd-ul- Muhtar f Vol.  5,  pp,  465,  469. 

Article  486. 

aij^lftX/o  . *.U.) ^1  a.*ji  j f^t  — ( |£/^%)  ^vU  ) 

o'  i ...  ^^9  <^aj  l>o  *!.»  »J4a  ^,t  }f(>AA£ y . ^at^ciJKj 

...  o'  J C5^  " ^ ...  A-'l'*®  O^Acf 

J>  ^ ^^3  0^  J3i\^  3 jUl  ^/o 

Ijl/i^l  j — — Jjf  ikjUcj  ifc.ftJIit.c 

} 

L K 


Radd^ul- Muhtar i Vol.  5,  pp.  4G5,  468. 
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Aettcle  487. 

c:^*^  ••.  d^^J^  — ( t®AV  »w'U  ) 

^ ^a.  Ui->  ^ aJ  ^I,*5  ...  J^f  ^ AJ;J|  ^^*.5  Hj'® 

IjUjJI  wUo  — ^Ai^ 

‘ ' [ - r®iA  - r®id 

Badd-ul‘ Muhtar,  V 61,  5,  jpp.  465,  468,  469. 

SECTION  III. 

^Ujl)  (JLJU)I  (J^ftil 

Article  488.  c 

...  J ...  <1^'*^^.  ...  »JU=RW5  — ( ^aA  ) 

^U»J|  :>;  ] — d;lb'  J jlJst  - 1‘^jf  j 

[ |*Ar  - |^A(  Aw-fi-^  W^> 

[ »j*jA  ^sJiaO  IjUtf^t  ^ ^Jf^>,A  ] 

Radd-ul’ Muhtar,  Vol,  ^,pp,  481, '482  ; Hidayah,  Vol.  4,  p.  668. 
Article  489. 

,,,  ...  Aj^yi  ...  ...  *^AjL.  .' — ( fCAl  ) 

^t  Ijibt  ^«.aj  ^ij|  ^ 3 ^ (^-^t  ...  .£^lxl| 

- ...  aIaJi  U|  aJaJIj  aaw^I  Uf  aII-*^ 

I A.*v*a»  j . . . j^i^®  A^  {^i  1^  - l-'ilil  ...  j|jJ|  A««.h9 

^ fCAr  AacOl^o  Ij^pt  villi’  ^/ol;L  j JUJ| 

[ T»|A  Asvft^ 

Badd*uUMuhtdr,  Vol.  5,  p.  482  ; Hidayah,  Vol*  4,  jp.  668. 

Article  490. 

Ai  ^ . i i . . . j^3i  .. . aJ  ^ ‘ * I5»il>e  ) 

|«Ar  Axt&‘«e  J -M  UU^^  ...  aIaJU 

^ Madd-ul‘Muhtdr,  Fo3.  5,  jp.  482.  c 
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Articles  491,  492. 

ioAf  ...  J gjJj  j ( r . |c^  f JI^U  ) ^ 

U j tj,A  aJ  - ^uLL-J  aUj  j ^J  f^jt  ^f)  3 

4^4^  . . . Ct»>Jl  . . . ..I,  (*^  J "•  ^ 9^  ^ 

bl-^f  wLS*  ] — Ax?jj.»Jl  gj^f  Uy'-J  aJUJU 

[ r®Ap  - eAr 

Badd-uhMuhtdr,  Vol.  5,  pp.  483,  484. 

Article  493. 

j j I — jSk.^ ^ ...  A-iiu  aIaj  ) 

l^iJU  ^ J •••  J^*o 

«j:^jlak.f  UU  Ok l^afc  ...  aIaJI  c->.:i>LsO  ^li:  AailJl5  01>^^jif  Ijli  ...  ^*Sji\ 

5 

^^LlasJs  ^ — aJUJ(  AAftiJli  lUi  Jl — ^so  ^JL> 

, [ rrd  - rrr* 

Tahtavif  Vol.  4,  pp.»SB4iy  335, 


SECTION  IV. 


CUU^I  ^jyi  JUaJI 


Articles  494,  495. 

A».-Ai|^^j  Ji  ...  O;^  JU jd^i  — ( d - ) 

0^4-^t  j ...  AAi  J ...  aJI< 

LU^t  wtj^  ^f;  ^^Ika^Js  ] Asvyjf  ^ L/®  •- 

[ rr  A 

Tahtavij  Vol.  4,  p.  328. 

Article  496. 

iX^j  1^(9.^  iiiJi  (JX  aJUac  5 j AAAi^j  a31jI«..«  — ( 1 ) 

5 ..  .. 

[ A Aa*-^  L!^>^f  wlj^  ] — Asv^Jl^  M ^ j 

Tahtavif  Vol.  4,  jp.  328. 

Article  497. 

J^lkiJl  .>afc  ^ J^UaJ  |j|  J^-^f  ^ — bij(  j 4^AaJ(  j — ( v U^lo  ) 

j Aav^ 


« 


r £ 

^ ^ ...  •••  «Jl^J  ^ Jls».j  jUfli 

J'xwj  iji  ^Ur  ...  ^ 3y  oti^i ...  Jiij^\  ...  fjUvUji 

( »14V  ^:!^>•^^  — JjlxJ  5fl;a.  0 l.5j.J 

^ Vy  Asufiws  Ijl/^j-Jf  .^.aIx)}  (^'O  jiXxA  j^*x9 

Badd-ul-MuJitdr,  Vol.  5,  p,  373;  Hidayali,  Vol  4,  p.  657  ; Fatawa-i- 
Alamyirif  Vol,  ’7,p.  77. 

Article  498. 

C)* 3 ...  ^ ••.  — ( PU  55^^^®  ) 

ixla.  ^UsuJl  ] — i^j'O  Slf  J ... 

[ ^.y  ^SLSl^  JjJ^j  ^Ixi 

Badd-ul-Mtilitdr,  Vol.  4,  p.  507.  ^ 

Article  499. 

^.s,y^)  Cjf  Jjff  ...  3^  ...  t ^1  ^ — ( f«q  <}  t^lo  ) 

,,,  ^ •••  3^  3 ••.  A ftj 

(_^<aA3.J  ^5 1 j t , , , ^ ...  ...  ,.,  ... 

4>JL^  ^lisw^t  L/°  aJI^JO  ^Aj.i  U jf  l-O 

^ [ d ( • - i M C^b 

Badd-^ul-Mulitdr,  Vol.  4,  509,  510. 

Article  ^00. 

t^^f  ^f  - ‘^^3  Jif ^-5 f — ( d *•  ) 

i, x;LJ^  ,jUiu  ^ ...  o^Jl  vi-iy  Oy^ 

[ e,  I • C^b  :>^  ] — ‘^j‘^  51 

^ *^)^3  jF^^  3^  ^^^^3 3-^  3^ 

...^•Wt  Axj^ Jb  '^^'®  '“♦■''•^  ^x-Jt  U o5liu 

^jxidff,  AasJi/^  VjI.^1  v^Uf  ^0kxv.Jb^  ]-jh  (Jti.xj  ...  ^l-*! 

Badd-ul-Muhtdr^  Vol.  4,  p.  510  ; Vol.  5,  p<,  454. 

Article  501.  ^ 

^4VI  -^Oo^yb’ — ils'^3^3^  )yh^ 3 -^  {^*\ 
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...  ^ ...  ...  ... 

lit  ...  ) dVf  AstftAfl  jjUlaJl  d;;^l  J 

. ^ U UJIj  jxJ\  l^Ii  l^J|3-^>  )Ij  l^aljs,  ^ ...  W^^-ls  5 »j>*Jt  '^'1^ 

^ 4 j I I ^1^  J 

Badd-ul-Mulitdr^  Vol.  4,  fp.  611,  571. 

Article  502, 

^ c)^  ^ 5^jl;-*  5 — ( A*!*  ) 

cir'®  c)^  *1^'^  ...  j ...  ill  jl  la'iaxj  3-^- 

[ d*A  C-l)  ] — aJU>  jf  &jl/<?f  iAc  ^J 

5 Badd^ul-Muhtdr^  Vol.  4,  jp.  508. 

^ ■ Article  504. 

3 

. . . I ...  ...  *“  ••’  f*"'  — ( ) 

[ r’IS  - r*lA  - r*)V  i^S\jh)]  ^LxT  ^fj  tU^  ^^IksxJs  ] — 

<>.1;^  ^jllasxJs  la^k/o  UAi  I/o  ^ j 

0 

A^Jt^ ^ iJyo  ^j<  ^5  «5:j ^S|  U ^*(3.3  ...  047*^  ^^hi.^j<  ^ ^.x)J.)  U^ 

J aAlA^  J ...  ...  ...  OyOf  t--i..X--J|  J ... 

i.y  ^sJiA£>  ^U>  J — j,aIA^  ...  ^)lj| 

Tahtavi,  Vol.  4,  pp.  367,  368,  369 ; Badd-ul^Muhtdr^  Vol.  4,  p.  507. 

Article  505. 

s^'^j — *^l  {^h.  c)l  ^ U^i; — "^^3  — { t*t  i;:>l'C  ) 

>0^  (Jj  ...  ^1-^J  .7  ^lhi:t  cSlI^V  ^ j 

3 ...  Ji4.J  ...  &i9  lo  JjAi  bl  ...  yt 

^UJ|  ^Ic  ^ia.  ^ bNj  Lo  _ ...  l‘♦^  J> 

^UsiJb^]  — sz^'.\^  ^Ij  ^jlJi  ...  ^3  A**^|  ^xj(  J lil  ...  f,Ujkl} 

[ 4 . A - d • / j\j3'$\  y^'x'  ^\j  «xl.^ 

Radd‘uh Muhtar y Vol.  4,  pp.  507,  508. 
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CHAPTER  I. 

j c^Ul 

SECTION  I.  ' 


A>U)  J^5>|  J^I 

••  ^ 

Article  506. 

^ jsu  y y ^ (j^  A Jt  til  j 6 1 ) 

j^^t  y.?  (^/o  ^ — aIc  «>a*j  (^'o  ^f  I'O  c)Sf 

^jyt  jSLjkJi  ] — ^i.Jt  <^^yi  jAj  i^^jc  cMy  '•♦fp  e»^Jl 

^ ^ I*  I iisJ)-^  I .yU 

^f  L^<y^|  ^ ^ AUst^t  j .,,  — ^aJt  ty*j 

jU®»^jt  ^^^  ^ — ^lA  &M*si^ 

[ K^AA 

BaJirr-uUBayeki  Vol.  8,  jp.  521  ; ^ Badd-ul-MuhtaVi  VoL  5,  j?.  488, 


^ Article  507. 

^ cMj  y*^  (_^f  ^yt  — ( d‘V  Si>^  ) 
ljuyt  ^^/oLi.  jUsuji  <y  t 5^511^  <^t 

[ pAV 

Badd-uUMuTitdr,  Vol.  5,  p.  487. 


Article  508. 

J(  u^Jt  J>i  y j aJaj  ...  ^ ...  y t — ( 4 * A ) 

[ awAo  u^i  ^f;  <_5y*=^®^  ] — ^5^^^  y 3/f ... 

Tahtavi,  Vol.  4,  p.  337. 


Article  509. 

3 y®  \zSMt  — ( d*i  ) 

^ Badd-ul-Muhtdr,  Vol.  5,  p.  487. 


c 
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Article  510. 

^ Jyjlj  J^t  j — (d|  • SJ^bo ) ^ 

^uswRao  LU^jl  <ii;^  f — -i^id  jf  jf  (^* 

[ drr  • dn 

Bahrr»ul-Itayek,  Vol.  8,  521,  522. 

Article  511. 

— t5^*  y j (dll  ) 

Jj  |CAV  &3^,S^'C  IA/>^|  jjA/olsh.  J 

Badd-ul-MuJitdr^  Vol.  5,  487. 

Article  513. 

% 

c>f  j — (dir  ) 

i)  ^b'  oHiu  bU^t  ^ ^ cri-^ 

[ V iJSLA^c  bb^Jf  »^br  ^lik:sv„Jb^  ] 

Badd-uUMuhtdr,  VoL  5,  p.  497. 

Article  614. 

(^bJl  j AjjsJ\  JjJlU  j^Jl  ^lAt  — ( A fr  If^bo  ) 

bb^(  ,^\jS  ^•«iji«>.i;^  <?  oJiUf  j 

^ i[  trr 

Bahrr-ul-Bayeh,  Vol.  8,  p.  523. 

Article  515. 

^U»Jb^  ] — di^«  J — ( a I d Sf^bo  ) 

[ rAV  bl-<^f 

j y ^ ls^  a^I/Ai  ^.)^ 

[ r®AV  bU^Jj  villi’  j_^lA  ] — Jj«*-^/ 

Badd-ul-Muhtdr,  Vol.  5,  p.  487. 

Article  516. 

e)^  (^IflU  t,yi  lu<|  ^Ic  Ij^b  ^ ^ — ( d | *1  JIdbo  ) 

bi/^t  — r**  bb^t  ^ 

[ *ivv 
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[ |£;\^  t^Lio  jjM/olik  tij.^  ^lisuJlj)^  j }^xC  } ^1 

^A  \jh3  !«.<  pUftjf  J^ic  JjJ^I  Jlj*  ^’3'  fji^  c'ili 

[fc/\A  ] — iJla. 

^/O  j^io.i  5^  ^/^IftJ  ( ^f 

[ I^AA  Ass.ii^  ^Usx^jf^^  j 

Hidaya,  Vol.  4,  p.  677  ; Fath-ul-Kadir,  Vol.  4,  p.  300  ; Badd-ul-Muhtdr^ 
VoU  5,  jp.  488. 

Article  517. 

,X*jy  j ^ ^ J’^'®  is^  ( fi|V  JlJi''®  ) 

j^jc^  V *^U>  ^jis./olak.  <i,I^  ^U».4.J|J5jJ  J 

AXjI  JU  UKas  |^i.x>0 

[ ^1  V J^lii  tiji;^  ^J(>/o!sJ|  ] ^^ilsu  J 

^ ^ A AtaA.!^  f^l 

[r  I A IjU^Jl  ^\1'  ^J\J  <>1^  ij9  i{;/<>*J| 

Radd-ul- Muhtar,  Vol.  6,  p.  497  ; Hamidiah,  Vol.  2,  p,  317  ; Fatawa-i- 
'Khairiahj  Vol.  2,  p.  218. 

Article  518. 

,,,  (i?^  •••  —-^  ( df  A ) 

^UslJi^^  ] .^ — j^su  ajli  fit  3(t  «^a^l 

fCAS  As<.R«^ 

aJ  J Jila)!  j Axy^s^Jt  ^ j AxAs  31  f 

Jfct^  J C^^Ot  oj  ^ ...  ^ 

I/O  ^ AA'^  ^ w/lJo  j a^M.>3  ^ |iyi«*<l5 

._  [ * A3a*A'<9  ^j«./oli.  ,>,1;^  J Jf^/of  j ail) 

w;.)^  J lilijf  ^.Jf  ^Ui:uJ|(t^f  ^l^iijff  ^Ic  J 

G,  . [ 

^ Jtadd-uUMuhtdf^  Yoh  5,  j9j9.  489,  490,  491* 

c C 


C c<^_ 
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) 

Article  519. 

jJ  j — ( d I 1 ) 

^ytflaJt  ^.ftj  o^'vj  ^ vl^j^ 

[ PAV  Ass.ii/^  ^jM/oUi.  o«l:^^Us».Jt  aJ  (jJiaj  jt  aiA/0 

3j?'J  Jj(  A- 1 l^^-<  ji]  ^ c_^ — i^y^i  ‘i  ^ cjL*Jt  i^lwolj  (3'*^f 

[ |C^  I tsji^c  ^Uo  ^/clai>  ^Usulf  iij  ] aJ-JiJ  J|(t  (^-^1  *Jj^> 

Badd-id-Muhtdr^  Vol.  5,  pp.  487,  491. 

Article  520. 

** — c3^  ^ LS^y  — ( at  • ) 

^ [ fc^r  - ^ILsuJ  1^^  ] 

4^Uo  (J^IA  ^UsvJ  t j«isJ  (]  — AajU 

’ [ <5  ‘T 

Badd-ul-Muhtdr,  Vol.  5,  pp.  491,  492  ; Burrul-Mukhtdr,  Vol.  5,  p.  503. 


SUCTION  II. 

dl-jUya)  {^^J-*afi}\ 

Article  521, 

jyT^i  5ll  1^4==^ JIa  — ( dr  I 5fc'U  ) 
c)y^i  y^  (^♦Dt  Axj 

[[  df**^  ljl.«^J|  (^1a)  iy^ ly^ ^ J 


[ f &3rM^  »xi:^ 


gjjUj  ^k{L.  oJL^  ^UsuJI  — AJ  ^*JA  jl 

ix>^  i>J^3  51  Aj)ii5  A>X>  l^J  jUi5(  &i^jO  ^f  ( fC^fC  A».i^  01^^! 

Ijl/^Jf  i^bo  ^LvaPi^Jt  J wJ.AiV'O  «>j  ^t  A- bfia^ 

[ fC^d  . (C^fC  isJl^ 


] — Jib  jf^A  jUJt  J aa^  ^f  ^_^alxJt 

^ r|V  Asv.aAO  btvoyi  ^b  til'A  AJ^»Jji»,J( 
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^«U;k  iJ^iiJl  {^'O  cUsuit  ^ ^UJ|  Jlkj|  ^ 

c ( r 7 A - r f V I v^ 

Bahrr-ul-HayeJc,  Vol.  8,  p.  533;  Hamidiah,  Fo?.  2,  jp.  322 ; Radd-ul- 
Muhtar,  Vol.  o,  pp.  494,  495;  Fatawa-i-Khainah,  Vol.  2,  pp.  217,  218. 

Article  522. 

(^1^  A xfCj  tiif  ( ) 

Badd-ul-Muhtdr,  Vol.  5,  p.  494. 

Article  623. 

t^U/^  (jk*Jf  ...  ^ ^ CUxJl  (^l-c  ^^i  ^ tit  — . ( $i,lo  ) 

W lyt^  tit  ^t  ^l^t  ^^^^la*Jt  y UAj>i*5  ...  \J.y^  j 

[ |6^fC  Asvius  ^UacuJ t ] — . (^t-AftJj  5^* 

Radd-uUMuhtdr,  VoL  6,  j9.  494. 

Article  524, 

(Jx^  ^ ^ ^ — ^jt  jf  v::-iiJt  tit  ^ ( d ) 

Ikijsu/o  ^,j(iJt  ^^t  A>yJ|  ^>j,  A U ^iU  tji.^}  j 

Jj»k/clk  J^la.  ^UsiJt  .3^  ] — ^ *iJitt  ^t»>^  ^i-^t  J ...  ■ksiJ 

[ jc^fc  V*"^ 

Uadd^ul-Muhtdr,  Vol.  h,  p.  494. 

Article  525* 

oii— aU  Oajf  A^t  ^sILj  O-iJt  -^  ( dfd  ) 

[ 4 .(fi  ^iSL&^  U^y  t ] t^sJl 

yU  ^iJt  ^ ^U^t  t^JtiJt  j ^».i)  Uit  ,>^f  ^xi  ^^f 

j^  d *5  v^tjk^  ^U±v^3|  ^ixixi  jj  o^^Jf 

t^S'  j Jr  C-!;- 

j^  V kt.'^yt  ^UaR.4Jt  J 

^ Uadd~uUMuhtdr,  Vol.  5,  497,  504,  505. 
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Aeticle  626. 

^ ^ ^UJb ff^  ^ J l^Jaws  ^l^J(  ^XJ  ^ U«ili  — ( dr  1 ^ 

, [ d AsuJi^  J.Ia  ^Usv.4Jf  ] 

iiA^I  AS^3  ^ ^ 3 ^5^’  i/^3  3 

^ j jUi  it  jUi^aJi  yax  ^xj  ^ (^♦x)  t>a.(  ^ ^t  y 

s^j^  o'®  o «*'^  ^ iJ>j*^  I a 3 f 

^UswJf^;  ] — ^W  e/®  t--  3 J ^^*^to"® 

^ |£q  y ^suA/^  ^j»»>ola.. 

Badd-uhMuhtdr)  Voh  5,  495,  497. 


, Article  527. 

y^]  y jU  5 .’.,  A-aJ  ^^uJf  Jl/O  ...  (^  — ( 4r\^  ) 

1^  fC^d  A«tA.tf  ljf<^f  ^/ol^  txiai.  ^IJcrJI  J — . 

^^liiAjt  d> — 'it***^^  3'^  J — ^ 

[ rrv  wjiXT  j^ib  oX^  dijt>xUBjf 

Fatawa-i-Khairiah,  Vol.  2,  p,  337. 

o 

Article  528. 

:) 

^ 3(  J o'®  C^-?  O^yf  ( dr  A 55dl>0  ) 

[ dl2BlA>^  tU:^  Ajjv/clskJj  ^I^^UaJI  j Ai^l33.J  ^f  Ji^lai: 

^^UaJI  ^ ^Aij  ] j^a.lAJlj  “^3  J A^uJt  o^^V'  ^ t5^y^  5-- 

II  d^A/«  bl^)|  ^Ijk)  dUi^/obskJt 

^UaxJl  I 0^1  o^  jf  dJ  J^AJ  51  f ) 

^ Asv.A/tf  bb^t 


-—  dJ  dJ,^(^A  (J — 51  O'*'®.  C. — ^ ^ d-oXiJ  ^aoI^  I 

m ^ . (»  iSuA^  k«;br  ^^j^oxUi.  4^1^  jU».*Jt  ^3  ] 

Fafawa-i‘Kliainahy  Vol.  2,  pp.  323,  324;  Badd-ul-Muhtdr^  Vol.  5,  pp. 
493,  502. 


Article  529. 

1^  vilJi  aLAJU  c.^JsJt  d^y  t — — ( dr^  »dl'®  ) 

e^  y o'  j ^ <-W^I  jy^  3 .5^*^t  d^^  dfAw.;!  o'- 
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c 


J dXc  J &yic  5/  ^ujf  ^J£ 

^ [ f ‘f"  k^'ir  ^jU  »>X^ 

Fatawa-i-Alamgiri,  FoZ.  7, 2?.  103. 

C 

Aeticle  5-30. 

11)^  •••  y c^^'l  J ““  ( U^Oc  ^ 

^ ^ q |-<^A25wft/»6  IjIa^j^I  j^lJe  A*ft\>o  cjVI 

^'fl^Jl  ^Ji  l^t  ^ ^j9  ,,,J — j'-o 

<>Jik  yistjl  iij  ] ^ — -ityi  (^9  ^ ^]j A)f  ^5  Aj  -tiulj 

1^  |^(||-*  ^isJuj  Ij'^^^I  ,^U>  ^>cl^ 

^U>  yisL+J)  J — Ls.1 — layo  il 

|.c;j^  Asuii-tf  OU^i)} 

Durrul-MuhTitdr^  Vol.  5,  p.  493;  Radd-ul~ Muhtar^  Vol.  5,  pp.  493. 

Article  531. 

ity  tit  (^yt  •••  j^i  ^ j^  t/^yi  ij'^  y — ( t »w^oo ) 

1^1^  — a^,^Lc  J — A J ^ {.^J^  c>^ 

^ ( .|fi  ijt-^y  t 

J ISj^  (^'O  ^ j ^ !*■ — J^>0  (^^yf 

[ f*>i>  ()  AsJiAO  bl/^yt  (^ilj  AjJoclsJt 

i!#j^>  ] — ^i-s^-511  >?u  ...  ju  ,.,  ^j)i 

[^  I .jf  v^U>  «iJl^ 

^ ^ t ® i c t ^Ji/o 

— -iu  ,.,  ^JmSU  f^jo  A-l&J:  ^U/o  v.j^5lU  i.Mt,C£  t<>^''  ^ ...  )l  ^U* 

[ rpA  Asuii^  e^^y  t ^llsv.Jt  j>^  ] — (^'^y  t 

Ijt^Jf  v^Ur  (J-^yt jy^-^t  ^jt  c^t 

[ firH= 

Fatawa-i- Alamgiriy  Vol.  7,  p.  104;  Tankihul  Hamid^ah^  Vol.  2, 
p.  329 ; Fadd-ul -Muhtar j Vol.  5,  jo.  348  ; Bahrr-ul-Bayek^  Vol.S,  p.  534. 

Article  532. 

Oo  ^ ^ j^y^  ^9  ii.i0o  ^ 

r t <1  ^i^yi  wU>  tU^  iij^xijf  ] — i) 
^ Fatawa-i-Khairiah,  VoL  2,  p.  219.  ^ 
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Article  533.  , 

Iw  &ic  Ijsu  f cuiJi  51  — ( drf*'  ) 

...  J J ^ W|^  c)^  cj'^* 

II  ^A-y»  (>1;^  ] UxUo  J 

Fatawa-'b^Alamgin^  Vol.  7,  p.  105. 

Article  534. 

sz^  ^f  cu^Jf  ji  ^ — ( drp  ) 

jjspu  5/  ^-Ic  J^ft/c  ^ — /^J|  jt 

(.5^  (i^.'!*i  C>^  J (3^^  3 

^1^  jU  <5ia»i.i  aj  ^^ilaJ(  AQa.  A\jj  ^li  ^ — JJf  jf 

[ f *6  Asl3^  v'"^^  vk)^'^-’*  ] — 

Fatawa4-Ala7ngiri,  Vol.  7,  p.  105. 

• Article  535. 

**(;5  J(  f 0^1  lyJA)  >— aiJ  JJ  j _ ( «r»  ) 

[ 1*1  1 ljU«jJl  i^lif  ^_)>-.ti.  iia.  jUskJl  Jj  ] lyUi) 

Badd-ul-Muhtdr^  Vol.  5,  p.  496. 

o 

Article  536. 

y *^1  ,,,  ,,,  ...  jh  — ( i'^'l  ) 

H d*  I i_;U>  ^l^^UsuJf  U — ^^.-1  j^\ 

Badd-ul~ Muhtar,  Vol.  4,  p.  501. 

Article  537. 

^ ^ cjf  ) 

— ^Idk  ^oiUfcSRiJ  (3^^^  vk'^^  ^— — A’-^A  j AlftJ  v«)jjLfiAj  viUJjJ  j ^ 

It  add"  III- Muhtar,  Vol.  5,  j3.  500. 

Article  538. 

^ ^ (3^^^  — ( drA  ) 

LL^t  ^0^  jUxOt  aj  ^ji  ^if  ...  4^4^  ^1  ... 

H f£?  A Asjl.c 


18 


j 


c 
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( ( 

f* — (3^it  J — y JJ — ...  ,,,  v^-’j 

J^\/f'/\_yf'y  iisiSl^a  (3^UsJ  ( i^Uf  6-1^^  1 ,^^  ] 

^ j Jl^  j-i  *^4®  55^^^  ^1  ‘^ — J jt  ^lilJaJ  > 

[ 6 ♦ (5  t ^Jj^vcla.  ^U-slJ  t ] iS^X^a*.  A xU 

Radd-ul-Muhtdr,  Yol.  5,  498,  505  Vol.  2,  pp,  727,  728. 

« 

Article  539. 

Cj  |4.J  (i)l5  ,,,  exA.J)  f^C  ^f  ^ ( An  ) 

i^liT  ^jU  <>1;^  ] — jJ^i  ^ J|(j 

[ ( *4  iLsJl^ 

UUy  ^ — xftj  ^5.  5<<i>A}  aJ  ^aJJ  j^sLj  4U  ...  cuj|Jf  5(  ^ 

^L).3s,*J  t li^  J — ^ — a^  ( f t ^ t.-ai.’^p-j  ^ 

j£q is.s^s.>c  LjUjpf 

Fatawa-i-Alamgiri^  Yol.  7, j9.  105;  Badd-ul- Muhtar^  Yol,  5,  p.  496. 

Article  540. 

l^ksx/o  1(^1  ~~  0 — ~"  ^ A ^ 

— jfijx' *j  • Aswa^o  Ijl^^^Jf  <Xaaa;Ii^  J — _ t 

. ^ fCf^’A  Ais<.iN9  u^lir 

Fatawa’i’-Siragiah,  pp.  435,  436  ; Fatawa-i-Kazi  Khan,  Yol.  4,  jp.  438. 

^ Article  541. 

».•  ^ ^ Af^l  SJA^^  ^ 

u ^ (3^^ — ^ jt  JiJf  f,it  }^A  ^ i]^c^ 

tjjUJ’  (jN./ol:k  *>1;^  jlxs(.J J ...  c4J^25uo ^waio 

[ d • ♦ A^astfi/o 

f^f  AA.X4JJ  ^f  — Od^^}  Alii  AxJU  IJaIwo  i}S  j^f  (J^^]  ^ 

[^  A ♦ I Ijl^^^J}  ^^^/olak.  (^1.:^  ^lA2D««ij I J ^^^allaJf 

Badd-uU Muhtar,  Yol.  5,  pp.  500,  501.  ^ 

Article  542. 

] — A!^-®  ^ e;l^y  — ( A*cr  J5aI^  ) 

Mamavi,  p.  469,  c 

' ■ C C ,c  ^ 


C 
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Articles  543,  544.  ' 

• Lkl-^/o  iS'  ^f  — ( dfCj-*  - (5t^r  )'•,'’ 

[ 5 « ^ ASV.AaO  U/^)  J — llj  Jll  I/O  ^ 

a 

Badd-ul-Mulitdr^  Vol,  5,  p.  501. 

Article  545. 

Aji. — ^ lit  a! — ^.X9  Aili  i.}j3  ( Jf^U  ) 

[ *♦  I A3a.fi^  ] 

Uadd-ul-Muhtdr,  Yol.  5,  jp.  501. 

Article  546. 

__  c4^U/0  ^3  ...  ^-*^5  Jy3  J>ftJ  ( ) 

y ** 

u>  f ••#  . . .'■  ^ JFf^  ^ ^ 

t£L|  a)  JLj  Jl/0  C)^  ••• 

Ijl^t  ®'-^  — J ) ‘4!**^'^  W'^ 

( r/^d 

Ul..flaj  Js^y  ejit  5!  ...  e^t  ^t(^/oU 

3!  ...  ^'0  aJ  ...  ^ c:.-i»^  Aao^!  y A^ii 

— Ax-J|  ^ U JU6  U/ol/tf  ...  ...  A^^s^'O 

Aj)  y ^ys\jf  ...  AAa/o  j A'll'*o  ^^./o  ^ 

[ A *"f  » A'*  ♦ A».^>«  ^UcsvJfj)^  J — 

Tahtavi,  Vol.  4,  p.  315  ; Badd-ul-Muhtdr,  Vol.  5,  500,  501. 

Article  547. 

c^Oo  4^1.^  ^yksul:  J — aJU  Aa.^1  lsv.JL^.« 

[ A A I 

Tahtavi,  Vol.  4,  p.  85. 

* Article  548. 

AaJ  Ut  ...  ^ ^1  JJ  lit  AA-Jt  Jt^3  ^1  — ( A|*A  »a0o  ) 

^UscJIa^  ] — g^laj^AltJi  ...  ^__^^laJt  ys^s^t  ...  j ... 

j II  I •A  - I ♦[£  wUr  ^j/^xlA  4^1^ 

'> 

:>>  Radd-ul-Muhtdr,  Vol.  5,  pp.  104,  105. 
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Article  549. 

A 

““  ( ) 

^ *"—  t^i^i  2S(Xm^  (*^  ^ •••  J 

[ f ♦r  • } *f 

Badd-uUMuJitdr,  Vol.  5,  jpj?.  102,  103, 

Article  550. 

UiS^  J •••  ...  — ( dfi  ♦ )5«5^  ) 

jjmxIL  ] — cDt;^3^f  55*5^;  (Jw*  t^^^3  ^ 4J|  ^‘»>JIj 

J . f»  a.»i^  f 

Badd-ul-Muhtdr^  Vol.  5,  p.  102. 

Article  551. 

— - C5■^^-^‘^  J ^ — ( d4  I ) 

[^  I ♦!»  iaai^^susJf  v^lIT  ^/cUL  «5^JL^  ^lisL4.J(j>j  ] 

Badd-uUMuhtdr^  Vol.  5,  p.  102. 

Article  552. 

OMj  Ja  ^ cuiL  (_^/0  — { ddr  ) 

ifiijOj)  ,.,  aJI  JJ>>jtJ  ^ ,,,  ^ 

j — ^ jk».4.Jfj)^  J — JS»>«J  »£iiA  1^1  aUis  i^AJ 

(»  H I • !>** . I • f AsIAmo 

Badd-ul-Muhtdr^  Vol.  5,  pp.  102,  103. 


CHAPTER  IV. 
aS^yJ!  j jap.».Jl  ^ 2>y!  CyjUl 

SECTION  I. 

Article  553. 

*..  j ...  ...  ^*:!  j ...  — (dir  ) 

- ^v  ^»»Jf  ^/oA  dS^  yi».*J|w'^  ] — ^ ...  3 ai-JO  ,,, 

c [ I *1  - 1A 

^ Badd‘ul-Muhtdr^  Vol.  5^  pp.  97j  98,  101* 
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Akticlb  554. 

...  ^ ...  ...  — (d^rcJf^Lc) 

^...  .3B^xu)|  {,y^\j  “*  J ~ t5^  ^ 

[ A1  - AA 

Bahrr’uUBayeh,  Vol.  8,  pjp.  88,  89. 

Articles  555,  556,  557. 

H—SLe  ) - Jia*j  ^ ^ (dfiV-dil-ddd  JS^t'O  ) 

c>^ .J  •••  •••  1*jU  1^1  ,,,  ^ j 

( I I q Astil/tf  ^stsJ  f ^Usujf  iij  (J^ 

- e;.:3ll  ...J^  J ^ {:y — *J  ...  y ^%^)y  y ^ 

:> 

j q y &syk^  ^»;sJt  ^Ia>  j 

1^  q q a».R.fi^»iasJt  ^^X)lA  ^Ustjf  J jt  aJj  jUkf 

Badd-ul-Muhtdry  Vol.  5,  ^p.  99,  119 ; Tahtavi,  Vol.  4,  p.  97. 
Article  558. 

^^sa.i  [d>j..Si  lli/o  ^IJ|  — ( ddA  i^^'O  ) 

[ q q AsU/tf ^^a^sJt  ^UasuJl  j J'sJl 

[ ^^6  oi^  J 

Badd‘ul-Muhtdry  Vol.  5,  p.  99 ; Bahrr-ul-Bayehy  Vol.  8,  p.  89. 

Article  559. 

^»Jf  — j ) ^v.AJt  — ( dfiS  ) 

jiA  ^ (J^^ y ) ...  Aiii^  Jjl-c  Jii  fj^t  ^ ... 

Lo  «.^fy  Jj.^>o  ^ ^1  - ( i^D^f  ...  aJ  li^iU  y j^ia..  UlyAf 

* — *^1  t5^  ^ ^ 

iJj^.^1  ^1  U,^|j  ^ iJjj  J AaJj  )Ij  aJjJ  OiA:^  y •••  Ci^•^ 

a»iu) ^xJt  »^'.ir  ^jUaaxJo  ] _ | ib  aIo  U ^ 1x5  ^ 

[ Ar  - Ar 

Bahrr-''d-Bayeky  VoU  8,  js.  89  ; Tahtavi,  Vol.  4,  pp.  82,  83. 
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^ Articles  660,  561. 

...  aft- Jo ^».Jt  ..,  j ( d^t  - di*  ) 

t « I ^^Sl.kr^  J-^^f  CjO  ^JM/Clis  jUsu  J I J5^‘‘ Jla*j  ^1  J jXSi^' 

dllaxj  ^ j U lyo(  j J^^Jl  MJaw  ^ (J>l».j  i»f'9jAaj  ^ __  |<>.A 

^ ids:^  j A>il^  Jf^j  ^ ...  (3^J=  ^ Jli  M 

...  J •»•  (..^*  ^jcli"AAjf  ^mv.A>  ••• 

f.:f  JsO^-'^j  As^.^e  (.5^  J - u-.^^5  ^^/O  ...  ^1^: 

^jllasvl5  — j ♦!»  ^^suJf  ^^/oLL  ^lisu.)t  aJ 

[ AJ  - Afc  ^t; 

Badd-ul-Muhtdr^  V ol.  5,  101,  102;  Talitavi,\Vol.  4i,  jpp.  S4,  85. 


Article  562. 

^ifij  ^«i.j|  ...  ^ — ^liUJf  J — A2o.Jf  ^I*j  ^s^sLyo  " 

...  •••  ^ ^ ...  L>^ 

j^  I ♦ ( AaswftA^f^svsvJf  ^j(*>olA 

Badd-ul- Muhtar,  Vol.  5,  p.  101. 


^ 5 Article  S63;  • ’ 

...  ^J  ^ ijl/0  15;^  ^:J|  ^sj  ,^1  ,,,  ^ ^ d ) 

f •I*'  - f »r 


^ aJ  UJl^  ^ ...  IJIa«  ^Jjxb  ^a*j  a«.oaJ  Js^AJi  ^ 

jSx.si,Jj  v^li/  ^j»,/olA  6>1^  ^^^Jt  J — - y jJmj^UJ(  ^^...aJi 

[ ( r ♦ — 1 1 (}  Asvii^ 

Eadd-uUMuUdr,  Vol.  5,  pf.  102, 103,  119,  120. 

Article  564.  7 

y ^ ...  cl'  ...  — ( 4*ifc  Ji^Oo  ) 

}S}^\  ^)Sj\  ^ ...  ^Jl^j  J ...^J:*J  ^ _5  J dOi  .J  ... 

(j>^  J^^:!  j ...  iiyi^  y ***  jh  y y jj'JU/o''j 

-. ..  ^y  ...  il  J o<L’^:!  ...  c;'^'’-  ^ J ...  ••• 

41  fjjh  4)t  ...  Jw>^a.f  (^i  ...  ...  -5 
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-|f(  - II*  - I**!  - I'A  * ^Usa.^!  ^ ^JU 

[ I (r  - I'lT 

Badd-ul-Muhtdr,  VgI  5,  pp.  108,  109,  110,  111,  112,  113. 

■ - ' SECTION  II. 

^ ^ ♦♦  ♦* 

Akticle  565. 

^ >UiJ(  plliJb  ...  ^1  ^ — . ( d *1  d }5,4/o  ) 

ti.1^  J __ 

J>.1^  ^1_^3CI  Jt  Jti.ii  ^ c:..iL  ...  j 

I oUlaJt  i (juDf  ^ixr 

i;>A  UL  ^Ij  laa-l^  ...  (^A-^  j ^ ^ 

[^1*4  A3a.ft^ ^^sj|  J.1;^  J ^J| 

Bndd  ul-Muhtdr.  Vol.  2,  pp.  694},  695,  and  Vol.  5,  p,  105.  Fatawa-i~ 
Alamyiri,  Vol.  2,  p.  166. 

Article  566. 

...  Jlvi^f  ^ j)  — ( dTi  ) 


L L 


-♦^.1/0  {Ay)  ^Xj  ...  J 

[ f * d ^Ixi  J Aw 

Badd-ul-Muhtdr,  Vol.  5,  p.  105. 


Article  567. 

Ic  ..*  H j - 5(  ^ ( 4*ij7  }(^l/0  ) 

t*'  ^ j — -i 

aa^XmJI  j ...  cj9 j.j  U^jj  fJ  ^^4  j 5 ji^Jt 

(_,lj  «X— J .5  j ^ 

1^  I r 

...  y>iA.yij  ■«XX3h.ilwa  ^ j lJiACvj  ^I  Ja5  AAiyO  ...  l^f  ...  ^ 

• J ^UlAf  «3.aj  ^t  jUl  ^^>^1  ^ ...  ^ 

[^  ( ♦f*  asai-<>  ^:p.sJ| 

Badd-nl-Muhtdr,  Vol.  2,  p.  323,  and  Vol.  5,  p.  103.  Fatawa  -i-Alamgiri, 
Vol.  2,  jp.  12,  , 
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^ Articles  568,  569, 

^ cs'f  •••  - d'lA  ) 

Ut  Ja3  ((>*  ^ jf  \j^d  ^..  j*^t 

aJi  5M.i1  ...  v£iJi  aii  jjtjf  ^ aj^jj  ^u  j5»i>Aj 

O^lhjf  ] __  idc  li^  3^1  ^^hij 

c [ m - lid 

Hadd-ul-Muhtdrf  Vbl.  2,  pj).  695,  696. 

Article  570, 

f.:f  J^t  t;^  54<  ^^4  — ( dV»  ) 

/*i  till  Ai|  ^ Mi  •••  ish  4^  L5* 

...  « . • . ..." 
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to  follow  father’s  religion  ...  .,.  ...  ...  ...  75 

religion  of,  when  husband  or  wife  embraces  Islam  ...  ...  ..  78 

fatherless  minor,  not  bound  to  embrace ...  ..  ...  78 

legitimacy  of,  born  of  void  marriage  ...  ^ ...  ,,  83 

liability  of  wife  as  to  suckle  and  maintain,  in  Khula  repudiation  ...  163 

when  wife  may  keep  her,  born  of  dissolved  marriage  ...  ...  164 

right  of  husband  and  wife  as  to  custody  of  ...  ...  164.  165 

maintenance  of,  in  Khula  repudiation  ...  ...  ^ ...  165 

paternity  of,  where  born  in  full  months  from  date  of  valid  marriage  ...  185 

paternity  of,  where  husband  denies  its  legitimacy  ...  ...  186 

when  a husband  can  disown  a ...  ...  ...  ...  187 

cases  where  a,  cannot  be  held  illegitimate  ...  ...  ...  188 

legal  status  of  illegitimate  ...  . . ...  ...  ..  188 

acknowledgment  of,  of  one’s  dead  and  disowned  son  ...  ...  189 

acknowledgment  of,  of  one’s  dead  and  disowned  daughter  ...  ...  189 

paternity  of,  born  to  a young  widow  ...  ..  ...  9,.  193 

paternity  of,  where  wife  claims  to  be  pregnant  when  repudiated  ...  193 

birth  or  identity  of,  how  proved  ...  ...  ...  . . 194 

paternity  of,  born  within  two  years  since  repudiation  or  husband’s  death  194 
where  a married  woman  claims  to  have  given  birth  to  a ...  ...  194 

proof  of  birth  of  ...  ...  ...  ...  194—201 

acknowledgment  of  a,  of  unknoM  n parentage  as  son  ...  ...  195 

right  of,  acknowledged  as  son  to  maintenance,  &c.  ...  ...  195 

an  antenuptial,  illegitimate  ...  ...  ...  ...  ..  196 

born  out  of  wedlock  illegitimate  • ••  ••• 

illegitimate  by  birth  how  becomes  legitimate  ...  ...  ...  196 

effect  of  acknowledgment  of  a Mahomedan  ..  ...  196 

acknowledgment  by  father  renders  the  son  or  daughter  a legitimate, 
and  heir  ...  ...  ...  ...  ...  197 

acknowledgment  of  a,  when  valid  ...  ...  ...  ...  197 

presumption  as  to  legitimation  of  a,  how  made  ...  ...  ...  197 

doctrine  of  acknowledgment  applicable  where  paternity  of  a,  is  known...  198 
acknowledgment  by  a woman  neither  married  nor  observing  Iddat  of  a, 
of  unknown  parentage  as  son  ..  ...  ...  ..  199 

right  and  liabilities  of  a,  acknowledging  a man  as  father  and  a woman 
as  mother  ...  ...  ...  ...  ...  199 

of  known  parentage  cannot  be  validly  acknow’ledged  ...  ...  200 

cases  where  a mother  is  bound  to  suckle  her,  herself  ...  204 

duties  of  parents  towards  their  ...  ...  ...  ...  204 

liability  of  father  to  provide  a wet-nurse  for  suckling  of  ..  ...  205 

where  mother  entitled  to  remuneration  for  suckling  her  ...  ...  205 

remuneration  where  mother  engaged  to  suckle  her  ..  ...  ...  206 

right  of  mother  to  custody  of  her  ...  ...  ...  ...  210 

wife’s  right  to  remove,  entrusted  to  her  custody  during  and  after  Iddat ...  219 

father’s  duties  towards  his  ..  ...  ...  ...  ...  220 

right  of  custodian  to  remove,  without  father’s  consent  ...  ...  220 

maintenance  of  parent  by  ...  ...  ...  ^ ...  226—229 
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Child  -concld,  ' 

when  can  rescind  contract  made  by  its  father  ...  ...  ...  236 

when  can  cancel  sale  made  by  its  father  ...  ..  ...  ...  2.36 

bequest  in  favour  of,  in  womb  ...  ...  ...  ...  ...  279 

custody  of — See  Custody. 

maintenance  of — See  Maintenance. 

maintenance  of  parents  by — See  Mainlenayice. 

paternity  of — See  Paternity. 

See  also  unde*;  Foundling. 

Christian  (s)— 

contract  of  marriage  by  a woman  of  Shiah  sect  with  a,  not  valid  ...  20 

foundling  when  discovered  in  a quarter  exclusively  inhabited  by  .Tews  or  201 


Christian  Woman- 

marriage  of  Muslim  with,  when  lavvful  ..  ...  ..  20,74 

witness  necessai’y  in  such  marriage  ...  ...  ...  74 

evidence  where,  denies  the  marriage  ...  ...  ...  ...  74 

right  of  Muslim  already  married  to  a Muslim  woman  to  marry  a 74 

1 how  to  be  treated  when  there  is  a Muslim  co-wife  . . ...  74 

validity  of  marriage  where  a,  married  to  a Muslim  husband  becomes  a 
Jewess  ...  ...  ...  ...  ...  ...  ..  75 

religion  of  children  born  of  marriage  between  a Muslim  and  a .75 

dissolution  of  marriage  where  husband  of  a,  turns  Muslim  ...  ...  77 


power  of  judge  to  dissolve  marriage  contracted  by  a,  while  observing  Tddat  78 

Civil  Courts  Acts—  ’ 

See  Acts.  • 

Civil  Procedure  Code  - > 


See  Acts. 

Claim— 

where  two  persons  lay,  to  a foundling  ...  . , . ...  203 

Clothing- 

quality  of,  how  determined  ...  . , 104 

price  of,  how  and  when  payable  ...  . ...  104 

where  wife  can  claim  a new  ...  104,  105 

and  lodging  of  wife  ...  . ...  104 — 107 

Cohabitation— 

effect  of  inarriage  cancelled  before,  or  any  eq\iivaleni  a('t  .14 

as  husband  and  wife  is  evidence  of  marriage  . . ...  ...  14 

with  wife  when  can  be  enforced  . . ..  ...  US 

l ight  of  wife  to  refuse  further  ...  ...  ,,  US.  119 

Companion- 

where  husband  bound  to  provide  a,  for  his  wife  ...  ...  106 
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Compensation—' 

repudiation  with,  irrevocable  ...  ...  . ...  ...  138 

amount  of,  necessary  in  Khula  repudiation  ...  ...  ...  160 

fit  subjects  for,  in  .ff'A.MZa  repudiation  ..  ...  ...  ...  160 

Khula  repudiation  with  or  without;,  when  equivalent  to  irrevocable 
repudiation  ..  ...  ...  ...  ...  160 

proposal  of  Khula  repudiation  in  consideration  of  ...  ...  ...  160 

effects  of  repudiation  with  ..  ...  ...  161 

effects  of  repudiation  without  ...  ..  ,<•  ...  ...  162 

where  dower  is,  for  repudiation  - ...  162 

liability  of  wife  where  articles  of,  perish  before  delivery  ...  ...  163 

in  Khula  repudiation  in  respect  of  minor  ...  ...  165,  166 

in  Khula  repudiation  when  payable  ...  ...  ..  ...  168 

in  TiT/mZa  repudiation  where  marriage  void  ...  ...  ...  168 

liability  of  agent  for,  in  Khula  repudiation  ...  . . 168 

Conditions— 

requisite  for  a valid  marriage  ..  ...  ...  ...  ...4—14 

Conditional  repudiation—  < 

See  Repudiation. 


Conjugal  rights— 

when  an  action  for  restitution  of,  may  lie...  ...  ..  . 116 

suit  for  restitution  of,  when  not  maintainable  ..  ...  ...  119^ 

, in  a suit  for  restitution  of,  wdiere  defence  being  non-payment  of  exigible 

dower  ...  ...  ^ ...  121,  122 

question  of  jurisdiction  in  a suit  for  restitution  of  ..  ...  ...  122 

limitation  in  suit  for  restitution  of  . . ...  122 

Consanguinity— 

marriage  legally  prohibited  for  reason  of,  void  ..  ...  ...  79 

Consent— 

to  a marriage  essential  to  bind  the  party  ...  ...  . ...  5 

of  mother  in  marriage  sufficient  in  case  of  apostasy  of  father  ...  23 

of  adult  woman  essential  in  marriage  ...  ...  ...  31 

of  virgin  as  to  her  marriage  how  expressed  ...  ...  32 

of  adult  Mmman  how  expressed  ...  ...  ..  ...  32 

silence  does  not  amount  to,  in  adult  woman  ...  ...  ...  32 

validity  of  marriage  contracted  by  invalids  without  guardian’s  ...  84 

repudiation  by  mutual,  of  husband  and  wife  in  Khula  form  ...  158 

right  of  custodian  to  remove  child  without  fathei-’s  ...  ...  220 


Consumptive- 
gift  by,  valid 

Continence— 

wheSi  a vow”^  of,  effects  an  irrevocable  repudiation 

C 

C c c 
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Contract—  ^ 

of  marriage  with  widow  when  not  lawful  ...  ...  2 

written  agreement  not  constituting  a,  of  marriage  but  only  a mode  of  :> 
proving  it  ...  ...  ...  ...  ...  ... 

marriage  is  a civil  ...  ...  ^ ...  ... 

acceptance  not  to  vary  from  declaration  in,  of  marriage  ...  (5 

qualification  of  witnes.s  present  in,  of  marriage  ...  ...  . f> 

of  marriage  when  both  parties  Alussalmans  ...  ..  7 

of  marriage  befove  witness  asleep  or  intoxicated  not  valid  ...  ...  7 

when  written,  necessary  in  marriage  and  when  not  ...  ...  ^ 

no  reservation  of  option  of  seeing  each  other  or  imposition  of  any 
other  condition  in,  for  marriage  ...  ...  ...  ...  10 

for  marriage  with  stipulation  for  beauty  or  virginity  in  woman  and  for 
total  absence  of  malady  or  infirmity  in  man  : contract  valid  and 
stipulation  void  ...  ...  ...  ...  ...  ..  11 

of  marriage  between  Mahomedan  woman  and  non-Mussalman  ...  16 

of  marriage  by  a woman  of  Shiah  sect  with  a Christian  not  valid  ...  20 

validity  of  marriage-,  by  next  nearest  relation  the  nearer  relation  being- 
absent  ...  ...  ...  ...  ...  ...  ...  24 

) of  marriage  where  there  are  two  relations  of  the  same  degree  25 

right  of  ward  compelled  in  marriage  to  cancel,  at  puberty  ...  - 28 

of  marriage  by  agent  when  binds  principal  ...  ...  35 

enforcement  and  consequence  of,  by  agent  ...  ...  . 36 

question  for  marriage  to  be  considered  when,  made  ...  - 36 

proof  of  verbal,  as  to  large  amount  of  dower  allowable  ...  ...  41 

valid  where  unlawful  things  settled  as  dower  ...  ...  . 42 

simple,  of  money  payment  for  dower  not  necessarily  giving  right  to  wife 
over  husband’s  property  ...  ...  ...  45 

valid,  of  marriage  gives  wife  right  to  her  dower  ..  ...  ...  45 

mai'riage  with  two  sisters  under  one,  when  void  ..  ...  80- 

.separate,  by  separate  guardian  for  marriage  of  the  same  ward  : vali- 
dity of  ...  ...  ...  ...  ...  ..  ...  83 

of  marriage  by  agent  when  binding  on  his  principal  ...  85,  86 

of  marriage  by  agent  authorized  by  woman  ...  ...  ...  86 

by  wife  when  valid  ...  ...  ...  ...  ...  ...  114 

what  a Mahomedan  matrimonial,  involves  ...  ...  . 121 

remuneration  for  .suckling  equivalent  to  a,  foi'  hire  ...  206 

when  a child  can  rescind,  made  by  its  father  ...  ...  236 

Contract  Act— 

See  Ach’. 

Cost  - 

in  regard  to  cnsitody  of  a child  . . . ...  ‘215. 


Criminal  Procedure  Code- 
See  A'-fs. 
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Crippl^ed— 

^ maintenance  of,  persons  ...  ...  ...  ...  ...  228 

gift  by,  persons  valid  ...  ...  ...  . ..  289 

c ' 

Crops—  e 

right  of  legatee  to  standing,  of  land  bequeathed  ...  ...  ...  287 

Custody—  c 

right  of  care  and,  of  girl-wife  belongs  to  her  mother  and  not  to  her 


husband  ...  ...  ...  ...  ...  33 

l ight  of  husband  to  recover  his  child-wife  from,  of  her  mother  ...  .34 

right  of  husband  and  wife  as  to,  of  child  ...  ...  164,  165 

of  child,  right  of  mother  to  the  ...  ...  ...  210,  211 

when  mother  forfeits  the  right  of  ...  ...  ...  211 

right  of  repudiated  wife  to  the  ...  ...  ...  ...  210 

right  of  guardian  to  the  ...  ...  ...  ...  210 

where  change  of  religion  apprehended  ...  ....  <..  211 

qualihcation  necessary  to  exercise  right  of,  in  respect  of  child  c ...  211 

right  of,  in  respect  of  child  how  forfeited  ...  ...  211  ^ 

mother’s  right  of,  in  respect  of  child  on  marrying  a stranger  ..  ...  212 

of  a girl,  an  issue  of  a Christian  marriage  ...  ...  ...  212 

discretionary  power  of  court  regarding,  of  child  discussed  ...  ...  212 

right  of  divorced  mother  regarding,  of  her  daughter  ...  212 

right  of  guardian  against  mother  as  to,  of  illegitimate  child...  212 

preferential  right  of  mother  to,  of  he^  married  infant  daughter  ...  213 

persons  entitled  to,  of  child  in  default  of  mother  ...  213 

woman  preferred  to  man  in,  of  child  ...  ...  ...  ...  213 

of  child  where  there  are  no  male  paternal  or  relations  ...  214,  215 

where  a woman  refuses  to  take,  of  child  ...  ...  ...  215 

costs  in  regard  to,  of  a child  ...  ...  ...  ...  ...  215 

where  mother  not  entitled  to  remuneration  for,  of  her  child  ..  ..  216 

of  child  where  both  father  and  child  without  means  ...  ...  216 

age  at  which,  of  boy  or  girl  ceases  ...  ...  ...  216,217 

where  mother  is  proper  person  to  take,  of  child...  217,  218 

bad  character  and  manner  of  life  disqualify  a woman  to  take,  of 
her  minor  sister  ...  ...  ...  ...  ...  ...  218 

of  minor  wife  belongs  to  her  mother  notwithstanding  contract  against  it  218 
wife’s  right  to  remove  child  entrusted  to  her,  during  and  after  Iddat  ...  219 

Custodian- 

right  of,  in  respect  of  child  ...  ...  ...  219 

right  of,  to  remove  child  without  father’s  consent  ■■  220 


Custom- 

in  considering  equality  serves  as  a guide 
reference  to,  necessary  only  in  case  of  prompt  dowei 
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Custom- , 

where,  fails  reference  to  be  made  to  status  of  woman  as  to  amount  of 

fixed  dower  ...  ...  ...  ...  43  ’ 

as  to  payment  of  dower  ...  ...  ...  ...  ...  65 

local,  to  serve  as  guide  where  thereds  a dispute  as  to  marriage-outfit  ...  72 


Darul  Islam— 

what  is  signified  by 


D 
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Daughter— 

given  in  marriage  by  father  cannot  annul  marriage  on  coming  of  age  ...  7 


witness  necessary  when  a father  gives  his  adult,  in  marriage  ...  7 

witness  necessary  when  a father  present  at  the  marriage  of  his  minor  ...  5 
marriage  with,  or  mother  of  a wife  when  forbidden  ...  ...  17 

power  of  father  to  remit  dower  settled  on  his  ...  ...  ...  52 

liability  of  father  for  maintenance  of  his  adult  unmarried  ... 


Deaf  man— 

^ cannot  act  as  a witness  to  marriage  ...  ...  ...  ...  7 

Death- 

wife’s  right  to  inheritance  in  case  of  husband’s,  while  observing  Iddat ...  155 

of  wife  during  Iddat  entitles  husband  to  his  share  in  her  estate  ...  158 

paternity  of  child  born  within  two  years  since  repudiation  or  hus- 
band’s ...  ...  ...  ^ ...  ...  ...  ...  194 

I’emuneration  for  suckling  not  lost  by  father’s  ...  ...  207 


Death-bed  gift  — 
See  Gift  {s). 


Debt  (s)- 

widow’s  claim  for  unpaid  dower  is  a,  payable  pari  passu  witli  other 
debts  ...  ...  ...  ..  ...  ...  47 

for  maintenance  ...  ...  ...  ...  ...  ...  up 

maintenance  payable  before  ...  ...  ...  ...  ...  up 

maintenance  where  treated  as  a ..  ...  ...  ...  up 

for  maintenance  where  not  subject  to  law  of  limitation  ...  m 

maintenance  judicially  decreed  remains  a,  against  husband  ...  112 

Khula  repudiation  cancels  all,  arising  from  dissolved  marriage  ...  161 

suit  for, jin /i/mht  repudiation  ...  ...  ...  ipo 

appropriation  of  wife’s,  towards  amount  of  child’s  maintenance  ...  165 

limitation  as  to,  for  maintenance  decreed  by  judge...  ...  ...  226 

for  maintenance  when  extinguished  ...  ...  ...  ...  231 

bequest  by  a person  in,  when  valid  ...  ...  ...  275 

against  estate  of  testator  while  he  bequeaths  a specified  sum  .,  ...  285 

acknowledgment  of  a,  during  last  illness  in  favour  of  a person  not 
heir  ...  ^ ...  ...  ...  ...  ...  ;..  290 
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acknowledgment  of 'a,  in  favour  of  an  heir  void  ...  ...  ...  290 

acknowledgment  of  a,  in  favour  of  wife  during  last  illne.ss  ...  ..  291 

release  of  a,  in  last  illness  when  void  ...  ^ ...  ...  ...  291 

when  takes  precedence  over  a legacy  ...  ...  ..  292 

that  cannot  be  validly  paid  during  last  illness  ...  ...  ...  292 

executor’s  power  as  to,  due  to  the  estate  ...  ...  ...  306,307 

admission  of  a,  by  executor  void  ...  ...  ...  ...  307 

acknowledgment  of  a,  by  an  heir  due  by  the  deceased  is  binding  upon 
such  heir  ...  ...  ...  ...  ...  ...  307 

executor’s  responsibility  for  paying,  against  deceased’s  estate...  ...  308 


Declaration— 

and  acceptance  essential  in  a valid  marriage  ...  ...  ...  4 

for  marriage  by  whom  may  be  made  ...  ...  ...  ...  4 

by  agents  where  parties  are  legally  competent  ...  ...  , . 4 

by  guardians  when  contracting  parties  are  minor  or  legally  in- 
competent ...  ...  ...  ...  ...  ...  4 

acceptance  not  to  vary  from,  in  contract  of  marriage  ...  . 4 

and  acceptance  of  marriage  where  both  contracting  parties  present  ...  6 

on  oath  for  settlement  of  dower  ...  ...  ...  ...66,  67 

in  case  of  dispute  as  to  intention  with  which  sums  or  movable  effects 
advanced  ...  ...  ...  ...  ...  ...69,70 

effect  of  wife’s,  regarding  repudiation  ...  ...  ...  ...  147 

of  executor  on  oath  sufficient  as  to  his  acts  ...  ...  ...  309 

when  such,  is  not  sufficient  ...  ^^...  ...  ...  ...  310 

of  executor  as  to  his  expenditure  when  may  be  accepted  ...  ..  310 

Decree- 


dower  fixed  after  marriage  by  judicial  ...  ...  ...  ..  51 

for  recovery  of  wives  ...  ...  ...  ...  ...  122 

for  restitution  of  conjugal  rights  ...  ...  ...  .«  122 

necessity  of  a judicial,  in  repudiation  ...  ...  ...  160 


Deduction- 

to  dower  when  to  be  made  ...  ...  ...  ...  ...  68 

Deed— 

of  settlement  covering  property  not  in  possession  of  settlor  ...  ...  42 

of  gift.  See  Gift  (s). 

Deferred- 

division  of  dower  as  prompt  and  ...  ...  ...  ...  42 

limitation  regarding  suit  for,  dower  ...  ...  ...  45 

revocable  repudiation  renders  payable  the,  part  of  dower  still  due  from 
iiusband  ...  ...  ...  ...  ...  136 
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Deferred  dower— 

o 

See  Dower. 

Dispute- 

settlement  of,  between  husband  and  father  of  child-wife  as  to  wife’s 


condition  ...  ...  ...  ...  ...  ...  .33 

arbitration  as  to,  between  husband  and  wife  ...  ..  ..  116 

as  to  the  expiration  of  Iddat  ...  ...  ...  ...  ...  135 

as  to  fitness  for  management  when  minor  attains  majority  ...  312,  313 

Dissolution  of  Marriage— 

where  judge  to  pronounce  ...  ...  ...  ...  76—79 

See  Marriage. 

Divorce  (Talak)  ...  ...  ...  ...  . 124—158 

Donatio  Mortis  Causa— 

is  void  and  of  no  effect  ...  ...  ...  ...  ...  250 

not  effectual  as  gift  ...  ...  ...  ...  ...  ...  251 


Donee- 

right  of,  as  to  gift.  See  Gift  (s). 


Donor 

right  of,  in  gift.  See  Gift  (s). 


Dower—  ^ 

marriage  without  settlement  of,  valid  ..1  ...  ...  ...  8 

fixation  of,  before  marriage  not  necessary  in  Mahomedan  Law  ...  9 

widow’s  possession  of  property  in  lieu  of,  for  marriage  ...  ...  9 

right  of  widow  to  claim  the  balance  of,  for  marriage  ...  ...  9 

right  of  father  to  demand  and  receive  prompt  part  of,  on  behalf  of  child- 
wife  ...  ...  ..  ...  ...  ...  ...  33 

agent  not  responsible  for,  unless  guaranteed  ...  ...  ...  35 

remedy  of  agent  to  realize  guaranteed,  paid  to  the  woman  ...  ...  39 

limit  as  to  amount  of...  ...  ...  ...  ...  40 

Shiah  and  Sunni  doctrine  as  to  amount  of  ...  ...  ...  40 

Mahomedan  law  as  to  limit  of  ...  ...  ...  ..  ...  40 

law  regulating  ...  ..  ..  ...  ...  40—73 

time  for  fixing  the  amount  of ...  ...  ...  ...  41 

where  stipulated  as  excessive  with  I’eference  to  husband’s  means  ...  41 

cause  of  stipulating  high  ...  ...  ..  ...  ...  41 

proof  of  verbal  contract  as  to  large  amount  of,  allowable  ...  ...  41 

of  what  it  may  consist  ...  ...  ...  ...  ...  41 

may  be  divided  as  prompt  and  defei'red  ...  ..  ...  ...  42 

property  given  to  a wife  as,  no  portion  can  without  her  permission  be 
given  to  arjpther  wife 
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where  property  given  to  wife  in  her,  without  being  specified  ... 

settlement  void  and  contract  valid  where  unlawful  things  settled  as 

things  that  cannot  be  subject  of 

where  property  cannot  be  made  subject  of 

when  a,  to  be  considered  as  prompt 

when  payable  on  demand 

exigible,  wlien  claimable  ...  ...  ' ,.  ...  ' 

reference  to  custom  necessary  only  in  case  of  prompt 

status  of  woman  for  determiniiig 

principle  as  to  payment  of 

where  no  specific  amount  of,  declared  exigible 

when  deferred,  can  be  demanded 

presumption  as  to 

wife’s  lien  on  her  husband’s  estate  in  lieu  of 
lien  of  Mahomedan  widow  for  balance  of ... 
retention  of  possession  until,  satisfied 
limitation  for  suit  to  realize  prompt 

priority  of  widow’s  claim  on  her  husband’s  property  in  lieu  of  ‘ 

time  when  wife’s  right  to,  is  acquired  ...  ...  ... 

retention  of  possession  until,  paid 
limitation  for  suit  to  realize  deferred 
right  of  wife  over 

wife’s  claim  to  full  amount  of,  discussed  ... 

simple  contract  of  money  payment  for,  not  necessarily  giving  right 
wife  over  husband’s  property 

suit  by  widow  against  estate  of  her  late  husband  to  realize 
lien  for,  is  a personal  right 

validity  of  gift  of  immovable  property  in  lieu  of  ... 
right  of  widow  to,  is  personal  and  does  not  pass  to  purchaser 
estate 

account  as  to  mesne  profits  of  property  held  by  wife  in  lieu  of 
widow’s  right  to  take  possession  of  her  husband’s  real  estate  in  lieu  of 
widow’s  right  to  sell  property  in  possession  in  lieu  of 
widow’s  claim  for  unpaid 

marriage  presents  not  to  be  counted  in  lieu  of 
widow’s  possession  in  lieu  of  ... 

Punjab  Code  as  to  payment  of  .. 
claim  for,  is  not  as  high  as  a mortgage 
obligation  of  husband  to  pay  full  amount  of 

excess  of,  though  improper  not  prohibited  by  law  ...  ... 

amount  of,  how  recoverable  ...  ...  ...  ...  (- 

cases  where  wife  entitled  to  proper 

position  and  dignity  of  bride  regulates  ... 

wife’s  proper,  how  to  be  determined 

witness  for  determination  of  proper 

sworn  declaration  of  husband  for  determination  of,  when  necessary 
wG^aian  married  without,  entitled  to  proper  dower  ... 
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right  of  widow  to,  where  there  is  no  deed  to  that  effect 
obligation  of  husband  for,  fixed  after  marriage  by  mutual  agreement  or 
by  judicial  decree  ... 
additions  to 

evidence  to  support  claim  ft)r  ... 

power  of  father  to  remit,  settled  on  his  daughter  ... 

power  of  adult  wife  to  remit,  in  her  husband’sfavour 

right  of  wife  to  r^mit  her  claim  to 

waiver  of  widow’s  claim  to 

cases  where  full,  is  due  and  payable 

wife’s  right  to  addition  made  to 

wife’s  right  over  whole,  once  perfected  never  forfeited 
right  of  wife  to,  and  its  increase  where  repudiated  before  consum- 
mation of  marriage  ... 
ripjht  of  wife  to  dispose  of 

where  only  half  the,  claimable  of  the  husband 
where  wife  entitled  to  stipulated  ...  ...  ... 

where  \^ife  in  lieu  of,  entitled  to  Mutah  ... 
where  wife  neither  entitled  to,  nor 
payment  of,  where  wife’s  virginity  is  stipulated  for 
payment  of,  where  wife’s  beauty  is  stipulated  for  .. 
where  husband  is  bound  to  pay  stipulated  or  proper 
persons  who  may  receive,  for  or  on  behalf  of  a minor 
power  of  executor  to  realize  ... 
is  wife’s  sole  property  ...  ^ 

right  of  husband  in  case  of  gift  of , by  wife  ...j 

wife  not  to  be  compelled  to  relinquish  her 
suit  for,  by  heir  of  widow  ...  ^ 
right  of  widow  to  demand  her,  from  husband’s  heirs 
suretyship  in 
loss  and  consummation  of 
wife’s  claim  to 

where  guardian  may  stand  surety  for 
where  father  liable  for,  in  respect  of  minor 
where  wife  cannot  claim,  either  from  husband  or  surety 
custom  as  to  payment  of 
wife’s  claim  in  respect  of,  which  is  lost 
disputes  relating  to 

wife’s  clf^im  to  prompt,  after  her  surrender  to  her  husband  ... 
judge  how  to  decide  a dispute  as  to 

dispute  as  to,  if  arises  after  repudiation  but  before  consummation 
basis  of  settlement  in  case  of  dispute  as  to  amount  of 
when  Mutah  due  instead  of 
declaration  on  oath  for  settlement  of 
procedure  as  to  settlement  of,  where  both  parties  dead 
when  proper,  in  full  to  be  paid  to  wife  ... 
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Pag  e. 


deduction  to,  when  to  he  made  ...  ...  68 

return  of  gift  of,  advanced  with  a view  to  marriage  ...  ...  69 

purchase  of  marriage  outfit  from  ...  ...  ...  ...  71 

in  marriage  of  two  sisters  if  cancelled  before  or  after  consummation  of 
marriage  ...  ...  ...  ...  ...  81 

where  one  of  two  sisters  establishes  priority  of  her  marriage  ...  81 

marriage  contracted  without,  being  settled  ...  ...  ...  81 

settled  by  agent  when  not  so  authorized  ...  ^ ...  85,86 

cancellation  of  marriage  unless  difference  of,  made  good  ...  ...  86 

in  .ffAw/a  repudiation  ...  ..  ...  ...  161,162 

where  a compensation  for  repudiation  ...  ...  ...  162 

in  Khula  repudiation  in  respect  of  minor  ...  ...  165,  166 

right  of  wife  to,  when  apostasy  takes  place  before  consummation  of 
marriage  ...  ...  ...  ...  173 

where  marriage  dissolved  on  the  ground  of  fosterage  ...  ,..  209 


gift  in  lieu  of — See  Gift. 


Durrul-Mukhtar— 

See  Bibliography 

Duties— 

of  husband  towards  wife — 

as  to  maintenance  ..  ...  ..  ...  ...  91—94 

,,  cohabitation  . ...  ...  ...  ...  91 

,,  equality  of  treatment  where  several  wives  . ...  92,  93 

,,  obligations  of  such  equality  ^ ...  ...  ...  ...  92 

,,  partitioning  his  nights  ...  ...  ...  ...  ...  92 

,,  whether  such*  partition  necessary  when  on  a journey  ...  ...  93 

,,  when  he  is  ill  ...  ..  ...  ...  93  94 

a 

,,  treatment  ...  ...  ...  ...  95—113 

of  wife  towards  her  husband  after  payment  of  prompt  dower...  ...  117 

of  parents  tow’ards  their  children  ...  ...  ...  204—226 

of  father  towards  his  child  ...  ...  ...  ...  ...  220 

of  children  towards  their  parents  ...  ...  ...  226—229 

of  executor  ...  ...  ...  ...  ...  293—313 


Dwelling— 

where  husband  bound  to  provide  his  wife  with  another  ...  ...  105 

E 

Effect— 

of  ratification  ...  ...  ...  ...  ...  ...  36 

of  conditional  repudiation  ..  ...  ...  ...  ...  145 

of  suspended  repudiation  when  ceases  ...  ...  ...  ...  145 

of  husband’s  oath  as  to  repudiation  when  ceases  ...  ...  ...  146 

of  wife’s  declaration  regarding  repudiation  ...  ...  ...  147 

of  irrevocable  repudiation  during  husband’s  illness  ...  r ...  155 

of  repudiation  with  compensation  ...  ...  ...  161 
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. Effect 5 

of  Khula  repudiation  without  compensation  ..  ...  ...'  162 

of  A’AwZa  repudiation  offered  by  wife  durinff  last  illness  ...  ...  167  ^ 

of  separation  for  impotency  ...  ...  ...  ...  ...  171 

of  sepai-ation  consequent  upon  oath  of  lian  ...  ...  ...  189 

produced  on  acknowledgment  of  a child  as  son  ...  ...  ...  195 

of  acknowledgment  of  a Mahomedan  child  ...  ...  ...  196 

when  acknowledgment  has  the,  of  legitimation  ...  ...  ...  198 

of  sucking  regarding  prohibition  to  marriage  ...  ...  ...  208 

Employment- 

right  of  father  to  set  his  minor  son  to  ...  ...  ...  ...  225 

Equality— 

in  marriage  ...  ...  ...  ...  ...  36 — .39 

Evidence- 

cohabitation  as  husband  and  wife  is,  of  marriage  ...  ...  ...  14 

to  support  claim  for  dower  ...  ...  ..  ...  ...  51 

of  witnesses  being  descendants  of  parties  not  admissible  ...  ...  88 

of  guardian  against  his  ward  where  marriage  denied  ...  ...  88 

as  to  birth  or  identity  of  child  ...  ...  ...  ...  194 


Evidence  Act- 

See  Acts. 

Bwaz  — 


or  compensation  ...  ...  ...  ...  ...  ...  267 

Exchange—  ^ 

marriage  by,  valid  ...  ...  ...  ...  ...  ...  10 

definition  of  marriage  by  ... ) ..  . ...  ...  10 

Executor  (s)— 

exclusion  of,  from  guardianship  in  marriage  of  wards  ...  ...  23 

powers  and  duties  of  ...  ...  ...  ...  293—313 

obligation  of,  when  accepting  his  office  during  testator’s  lifetime  ...  293 
definition  of  ...  ...  ...  ...  ...  293 

refusal  to  become,  when  valid  ...  ...  ...  ...  ...  293 

after  refusal  when  cannot  accept  office  ...  ...  ...  ...  294 

where  neither  accepting  nor  refusing  office  before  testator’s  death  ...  294 
testator  cannot  restrict  functions  of  ...  ...  ...  ...  295 

who  may  be  appointed  as  ...  ...  ...  ..  ...  295 

appointed  by  father  takes  precedence  over  paternal  grandfather  ...  295 

qualificsitions  necessary  for  an  ...  ..  ...  ...  296 

where  a Mahomedan  appointed  a Hindu  as  ...  ..  ...  296 

appointment  of  an  infidel,  does  not  invalidate  a will  ...  ...  296 

when  cannot  be  removed  ...  ...  ...  ..  ...  297 

when  a judge  can  appoint  an  ...  ..  ...  ...  ...  297 

cases  where  joint,  can  act  independently  of  each  other  ...  ...  298 
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Executor  (s)  —co:  chi. 

where  two,  appointed  and  only  one  accepts  ...  ...  298, 299 

where  executor  appoints  an,  in  his  turn  ...  ...  ...  ..  299 

competency  of,  to  appoint  a successor  ...  ...  ...  _ 299 

cases  where,  can  dispose  of  minor’s  property  ...  ...  299,  .300 

when  can  sell  portions  of  deceased  testatot’s  estate  ...  ...  301 

limit  of  power  of,  of  a Cutchi  Memon  ...  ...  ...  ...  301 

when  can  dispose  of  testator’s  property  without  heirs’  consent  301,  302 

when  can  dispose  of  share  of  minor  heirs  ...  ^ ...  ...  302 

power  of,  appointed  by  father  when  the  estate  is  incumbered  ...  302,  303 

power  of,  appointed  by  grandfather  as  to  disposal  of  estate  to  pay  debts 
or  legacies  ...  ...  ...  ...  ...  ...  303 

power  of,  appointed  by  mother  ...  ...  ...  303,  304 

power  of,  as  regards  application  of  minor’s  property  ...  ...  304 

power  of,  a.s  regards  sale  of  minor’s  property  ...  ...  304,  305 

when  can  allow  reasonable  time  to  buyer  for  payment  ...  ...  305 

when  can  sell  his  own  property  to  minor  and  purchase  minor’s  property’  305 

306. 
306 

306 

307 
307 

307 

308 

308 

309 
309 
309' 

309 

310 
310 

310 

311 

311 

312 


power  of,  as  regards  giving  or  lending  minor’s  property 

can  delegate  his  power  to  another 

cannot  release  a debtor  from  a debt  due  to  estate  ... 

circumstance  where,  can  compound  a debt  due  to  estate 

admission  of  a debt  by,  void  ... 

must  provide  reasonable  maintenance  for  his  ward... 

where  advances  ward’s  maintenance  from  his  own  fund 

responsibility  of,  for  paying  debt  against  deceased’s  estate  ... 

when  can,  claim  salary  ..  ^... 

demand  of  account  by  minor  from 

minor’s  claim  against  estate  of  deceased 

sworn  declaration  of,  sufficient  as  to  his  acts 

when  such  declaration  not  sufficient 

false  statement  of,  must  be  rejected 

declaration  of,  as  to  his  expenditure  when  may  be  accepted  ... 
when  can  deliver  property  to  ward 

when  can  interfere  with  administration  of  his  ^vard  though  adult  at 
the  time... 

responsibility  of,  for  delivering  property  to  his  minor  on  his  attaining 
majority 


Exigible  Dower- 

See  Dowfiv. 


Expenditure- 

declaration  of  executor  as  to  his,  when  may  be  accepted 
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Fatawa-i-Alamgiri  - 

See  Bihlioyraphij 
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B^atawa-i-Kazi  Khan— 
!See  Bibliography. 

Fatawa-i-Khairiah— 

See  Bibliography. 

Fatawa-i-Serajiah— 

See  Bibliography. 

Fath-iil-Kad  ir— 

See  Bibliography. 
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B’ather— 

compulsory  power  of,  to  give  children  in  marriage  . ...  . 26 

validity  of  marriage  under  compulsory  power  of,  or  grandfather  26 

validity  of  marriage  contracted  by,  a reputed  pi  ofligate  ...  ..  27 

I'ight  of,  to  demand  and  receive  prompt  part  of  dower  on  behalf  of 
child-wifa  ...  ...  ..  ...  ...  . 83 

power  of,  to  remit  dower  settled  on  his  daughter  ...  ...  52 

power  bf,  as  guardian  to  dispose  of  property  of  his  minor  sons  ...  64 

where  liable  for  dower  in  respect  of  minor  ...  ...  ...  64 

right  and  liability  of,  in  respect  of  minor  in  repudiation  165,  166,  167 

where  bound  to  provide  a wet-nurse  to  suckle  a child  ...  ...  205 

duties  of,  towai’ds  his  child  ...  ...  ...  ...  ..  220 

when  must  provide  maintenance  for  his  adult  son  ...  ...  ...  221 

liability  of,  for  maintenance  of  hjs  adult  unmarried  daughter  ...  221 

not  liable  to  maintain  his  minor  soil’s  wife  ...  ...  ...  224 

maintenance  of,  when  ill,  infirm  and  unable  to  take  jcare  of  himself  ...  227 

authority  of,  over  his  children  ...  ...  ...  281,  282 

extent  of  his  such  authority  ...»  ...  ...  ...  232 

how  to  deal  with  his  children’s  property  ...  ..  . 282,  283 

power  of,  as  guardian  of  his  child  ...  ...  ...  ...  288 

right  of,  to  sell  and  purchase  property  for  his  child  ...  ...  287 

right  of,  as  guardian  to  deal  with  his  child’s  goods  and  propei  ty  287,  238 

assignment  of  debt  of  minor  child  by  ...  ..  ..  288 

when  cannot  claim  for  value  of  articles  supplied  to  his  minoi- child  ...  238 

child’s  claim  to  property  specified  before  death  of  its  . ..  289 

suit  against,  for  recovery  of  property  ...  ...  ..  289 

when  can  sell  property  of  his  absent  child  ...  ...  289 

guardianship  after  death  of,  on  whon:  devolves  ...  ...  289,  240 


Fazoolee  Marriage- 
See  ^^arriage^<. 


Filiation- 

acknowledgment  of  .. 

j 

Fire-worshippers— 

marriage  of  INluslim  with,  unlawful 
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Foreign  language.— 

party  contracting  marriage  should  hear  each  othej-’s  vrovds  even  when 
uttered  in  ...  ...  ...  ...  ..  ...  6 

c 

Fosterage—  ^ 

an  impediment  to  marriage  ...  ...  " ...  ...  17,  207 

marriage  legally  prohibited  for  reason  of,  void  ...  ...  ...  79‘ 

persons  affected  by  ...  ...  ...  ...  ..  ...  208 

as  impediments  where  one  of  the  two  wives  suckles  the  other  209 

how  proved  ...  ...  ...  ...  ...  ...  209 

dower,  maintenance  and  lodging  how  affected  on  proof  of  ...  209,210 


Foundling(s)— 
duty  towards 
when  held  to  be  a Muslim 

right  of  persons  over  ...  ...  ...  ...  . 

when  discovered  in  a quarter  exclusively  inhabited  by  Jews  or 
Christians 

property  found  on  the  person  of  ...  ...  ... 

responsibilities  of  a person  sheltering  a 

acknowledgment  of  a,  as  to  paternity  ...  ...  ... 

where  two  persons  lay  claim  to  a 

where  a married  woman  acknowdedges  a,  as  her  son 

maintenance  where  a,  is  destitute  and  acknowdedged  by  no  body 


201 

201 

201 


201 


202 

202 

202 

203 

203 

203. 


Fraternity- 

acknowledgment  of  c...  ...  ...  ...  ...  194 — 201 


Gestation- 

recognised  period  of 


185. 


Gift  (s)— 

validity  of,  of  immovable  property  in  lieu  of  whole  dower  ...  ...  46 

right  of  husband  with  regard  to,  of  dower  by  wife  ...  . ...  61 

return  of,  or  dower  adva)iced  with  a view  to  marriage  ...  ...  69 

inter  vivos  ..  ...  ...  ...  ...  241—271 

requisite  conditions  for  validity  of  ...  ...  ...  241 — 252 

what  completes  a ...  ...  ...  ...  ...  241 

what  it  signifies  ...  ...  ...  ...  ...  241,242 


by  a Mahomedan  lady  in  favour  of  adopted  minor  son  valid  ..  242 

where  deed  of,  not  in  form  of  but  property  delivered  valid  242 

objection  of  indefiniteness  against  a deed  of,  not  maintainable  ..  242 

in  favour  of  wife  valid  : property  being  in  possession  of  husband  ...  242 

deed  of,  in  favour  of  adopted  son  possession  not  being  delivoed 
inoperative  ...  ...  ...  ...  ...  ...  242 
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Gift  (s)  — contd. 

deed  of,  in  favour  of  wife  with  conditions  limiting  her  power  over 
property  void 

by  a Mahomedan  lady  in  favour  of  her  children  valid 
not  to  depend  upon  contingency  or  be  postponed  ... 
right  of  widow  to  give  away  her  property  by 
law  as  to 

of  property  not  in  actual  possession  invalid 
instrument  of,  making  grantees  owners  of  grantor’s  shares 
on  stipulation:  requirements  of 

seizin  necessary  and  absolutely  indispensable  in  a ... 
must  not  be  implied... 

handing  over  of  deposit-notes  to  wife  incomplete  as  a 
qualifications  necessary  in  donor  for  validity  of 
on  death-bed  not  legal 

deed  of,  made  when  suffering  from  last  and  fatal  illness 
extent  of  valid,  that  can  be  made  on  fatal  illness  ... 
person  afflicted  with  marz  ul-mcmt  incompetent  to  make  a 
law  of,  not  applicable  when  made  in  lieu  of  dower-debt 
by  a person  suffering  more  than  a year  but  in  possession  of  senses... 
by  a person  suffering  from  death-illness  has  only  a qualified  effect 
in  death-bed  valid  where  heirs  assent 

questions  for  consideration  as  to  doctrine  applicable  to  marz-ul-mant  ... 
conditions  necessary  in  a complete  and  valid 

where  subject-matter  of,  not  transferred  to  donee  during  donor’s 
life-time  ...  ,..y 

not  accompanied  by  pos.session  invalid 
of  an  undivided  share  in  property  invalid 
indefinite  and 
where  possession  transferred  by  donor  to  donee  valid 
subject  of,  should  be  in  actual  or  constructive  possession  of  donor 
mere  mention  of,  in  a petition  to  court  not  sufficient 
proof  necessary  in  a valid 

per.sons  to  whom  a,  may  be  made  . . ...  ..  ... 

of  what  a,  may  consist 

consideration  in  a,  where  undefined  and  unknown  the  deed  is  inoper- 
ative 

of  whole  propei  ty  where  made  in  favour  of  only  one  donee  specifi- 
cation not  requisite 
(toiialio  viortis  causa  not  etfectnn\  ns  n 
of  property  not  to  take  effect  till  donor’s  death  void 

I 

made  in  contemplation  of  death  opei  ates  as  a legacy 
deed  of,  not  defining  interest  of  such  donee  bad 
instance  of 2 or,  for  consideration 
of  luulivided  .share  in  property  transfers  ownership 
ma^cim  to  render  a,  valid 
viti.afed  by  confusion 
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Oift  (s)—contd.  c 

SLia  school  as  to,  of  undivided  property 

for  a consideration  and  on  condition  of  a return  how  vitiated 
of  part  of  a thing  capable  of  division  ... 
where  object  of,  is  an  undivided  moiety  of  a house 
when  donee  was  authorised  to  take  possession  ... 
possession  taken  under  invalid,  of  musha  transfers  the  property 
validity  of  a,  not  a question  regarding  succession,  &c. 
how  ownership  transferred  in  a,  of  undivided  share  of  divisible  pro 
perty  ... 

what  is  necessary  to  render  a,  valid... 
of  undivided  share  of  property  under  mortgage 
of  divisible  property  should  be  divided  at  the  time  of  gift  ... 
of  definite  shares  in  Zemindari 
change  of  possession  sufficient  to  support 

change  of  possession  (where  possible)  necessary  to  make  a,  perfect 
where  donor’s  interest  separate 

of  property  where  joined  to  other  property  of  donor 
necessary  conditions  of  a 

of  divisible  property  to  different  persons 
of  what  has  no  separate  existence 
of  undivided  share  in  property  when  valid 
of  debt  to  debtor  by  creditor  .. 

of  debt  to  a person  other  than  debtor  void  ... 
persons  capable  of  receiving  a ... 
to  a minor  by  his  executor  or  gnardialo  when  complete 
possession  of,  where  donor  is  father,  mother  or  any  other  person  having 
authority  over  minor 

possession  of,  where  it  is  composed  of  divisible  property 
to  an  adult  when  valid 

by  father  to  his  minor  son  valid  although  possession  not  delivered 
formal  delivery  and  seizin  of,  when  not  necessary...  ...  -■ 

rule  as  to,  between  strangers  ... 

deed  of,  by  a lady  in  favour  of  a fiduciary  relation  not  valid... 
intention  and  not  actual  change  of  possession  necessary  in,  by  a father 
to  his  minor  son 

in  favour  of  son  with  reservation  valid  ...  . . 

but  invalid  where  donee  does  not  become  exclusive  owner  of  gifted  pro- 
perty 

suit  to  cancel  a deed  of,  on  the  ground  of  not  delivering  possession 

relinquishment  of  share  in  favour  of  a minor  not  only  a,  but  transfer 

c 

of  property 

who  can  take  possession  of  a,  in  favour  of  minor  by  a stranger 
by  a father  to  a son  complete  without  delivery  of  property  ... 
husband’s  receiving  a,  made  in  favour  of  his  minor  wife  valid 
revocation  of 
where  donor  can  revoke  a 
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’Grift  (S) — concld. 

revocation  wlieie  there  is  increase  in,  itself  ...  ...  - 262 

levocation  where  increase  not  united  to  ...  ...  ...  ...  262  ^ 

bar  to  l evocation  where  one  of  the  parties  to,  died  after  delivery  of 
possession  ...  ..  ’ ...  ...  ...  268 

right  of  revocation  of,  when  forfeited  ...  ...  ...  268,266 

by  husband  to  wife  and  iJtce  ...  ...  ...  ...  264 

hiba-bil-evjaz  to  wife  with  possession  not  to  defraud  creditors  valid  ...  264 

necessary  requirements  to  make  a,  in  lieu  of  dower  valid  ...  ...  264 

acts  essential  for  giving  validity  to  a ...  ...  ...  ...  265 

irrevocable  ..  ...  ...  ...  ...  ...  266 

by  way  of  remission  of  rent  when  complete  ...  ...  ...  266 

right  of  revocation  of,  when  forfeited...  ...  . . ...  266 

cannot  be  revoked  where  made  with  compensation  ...  ...  267 

of  property  in  consideration  of  ornament  amount  to  sale  ...  267 

revocation  of,  without  consideration  valid  ...  ...  ...  267 

for  consideration  is  in  effect  a sale  and  purchase  ...  ...  ...  267 

for  consideration  in  contemplation  of  marriage  valid  ...  ...  268 

for  consideration  different  from  out-and-out  sale  and  gift  ...  ...  268 

’ for  consideration:  fundamental  conception  of  ...  ...  ...  268 

indispensable  condition  for  validity  of  a ...  ...  ..  268 

revocation  where  donor  is  deprived  of  compensation  in  respect  of  ...  268 

compensation  where,  perishes  in  donee’s  possession  and  donor  de- 
mands the  return  of  the  same  ...  ...  ...  ...  269 

right  of  father  to  pay  compensation  out  of  his  minor  child’s  property...  269 
revocation  of,  in  favour  of  poor  niijti  ..  ...  ...  ...  269 

revocation  of,  how  effected  ...  ,.  ...  269,270 

subject  to  compensation  when  complete  ...  ...  . ...  270 

when  open  to  revocation  ...  ^ ...  ...  ...  ...  270 

conditions  requisite  in  charitable  . ...  ..  ...  271 

of  a fund  for  disposal  in  charity  at  executor’s  discretion  valid  ..  271 

on  death-bed  and  transaction  by  the  sick  ...  ...  288—298 

unconditional,  how  far  valid  ...  ...  ...  ...  288,289 

by  c^ipiffe,  paralytic  or  a consumptive  person  ...  ...  ...  289 

Girl  (s)- 

union  with  a free  woman  after  marrying  four  slave,  is  not  the  hfth 
marriage  ...  ...  ...  ..  ...  ...  19 

on  attaining  puberty  a,  is  emancipated  from  all  guardianship  ...  22 

presumption  as  to  puberty  of  ...  ...  ...  ...  ...  28 

care  and’eustody  of  a,  wife  ...  ...  ...  ...  88 

> 

custody  of  a,  an  issue  of  a Christian  marriage  ...  ...  ...  212 

sale  of  property  by  de  Jacto  guardian  of  a minor,  how  fa  r binding  on  her  285 

how  long  a,  must  bo  placed  uiuler  guardianship  ...  819,  820 

Grandfather- 

compulsory  power  of,  to  give  childion  in  marriage  ..  ...  26 

validity  of  marriage  under  compulsory  power  of  father  or  ...  26 

validity  of  marriage  contracted  by,  a l eputed  profligate  27 
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Guardian  (s)— 

declaration  by,  when  contracting  parties  are  minor 
incompetent  ...  ...  ...  ^ 

necessary  qualifications  of,  in  marriage  ...  ...  ...  ...  21 

where  intervention  of,  in  marriage  aii  essential  condition  to  its  validity  ...  21 

who  may  be  the,  of  minor  and  invalid  adult  in  marriage  ..  ...  22 

exclusion  of -executor  as,  in  marriage  ...  ...  ...  ...  2^ 

of  wards  ...  ...  ...  ...  ...  . 2Ji 

guardianship  in  marriage  when  nearer,  in  jail  ...  c ...  ...  23^ 

Muslim  cannot  act  as,  in  the  marriage  of  non-Muslim  ...  ...  24 

nor  in  the  administration  of  his  property  ...  ...  ...  24 

non-Muslim  can  act  as,  in  the  marriage  of  non-Muslim  ...  ...  24 

also  in  the  administration  of  property  ...  ...  ...  24 

compulsory  power  of,  to  give  children  in  marriage  ...  ...  ...  2& 

marriage  contracted  by,  to  an  unsuitable  person  ...  ...  27 

right  of  ward  to  demand  dissolution  of  marriage  contracted  by  ...  27 

marriage  without  intervention  of,  when  valid  and  binding  ...  ...80,  81 

power  of,  to  cancel  or  ratify  marriage  ..  ...  ...  ...  39- 

where  may  stand  surety  for  dower  ...  ...  ...  ^ ...  63. 

separate  contract  by  separate,  for  marriage  of  the  same  ward  : validitj'  ^ 
of  ...  ...  ...  ...  ...  ...  ...  88 

marriage  of,  with  his  adult  ward  when  void  ...  ...  ...  83 

ratification  of,  when  necessary  in  marriage  ...  ...  ...  84 

validity  of  marriage  contracted  by  invalids  without  consent  of  ...  84 

testimony  of,  against  his  ward  where  marriage  denied  ...  ...  88 

rights,  liabilities  and  duties  of...  \ ...  ...  ...  ...  232 

sale  of  landed  property  of  child  by,  permissible  ...  ...  ...  233 

power  of  d/?/ac^o  ...  ...  ...  ...  234 

uncle  as,  of  minor’s  property  ...  ...  ...  ...  ...  234 

when  may  sell  his  ward’s  property  ...  ...  ...  ...  284 

when  mortgagor  not  the,  of  infant’s  property  : effect  of  mortgage  234 

power  of,  to  sell  niinor’s  immovable  property  ...  ...  ...  234 

mother  not  the,  of  her  minor  child  ...  ...  ...  ...  235 

sale  of  property  by  ...  ...  ...  ...  ...  235 

when  a judge  can  appoint  another,  in  place  of  father  ...  ..  236 

when  can  authorize  a minor  to  trade  . . ...  ...  ...  317 


Guardian  and  Wards  Act- 

See  Acta. 


Guardianship 


in  marriage 

...  ( 

..  21,34 

order  of,  for  minor  and  invalid  adult  in  marriage  ... 

...  22 

failing  asaft  relations 

22 

failing  any  relations 

...  28 

of  ruling  authority  in  marriage 

c 

...  28 

in  marriage  when  nearer  guardian  in  jail 

...  23 

inf  marriage  incase  of  apostasy  of  father 

c 

23 

t 

C 

C c' 

c 
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after  father’s  death  on  wlioin  devolves  ...  ...  ...  240 

for  wards  when  ceases...  ...  ...  ...  ...  ...  8l0' 

bow  long- a girl  must  be  placed  under  ...  ...  ...  819,320 


. ) 

^ H 

Hajr- 

defini'tion  of  ...  ' ...  ...  ...  ...  ...  818 

■ See  Tnhib'ition. 

Hamavi— 

See  BihJ iography . 

Hassanah  - 

or  custody  of  child  ...  ..  ...  ..  . . 164,  200,  210 

See  Custody, 

Heir- 

a 

how  to  determine  whether  a person  is  an  ...  ...  ...  ...  275- 

acknowledgment  of  a debt  in  favour  of  an,  void  ...  ...  ...  290 

statu.'-,  of  an,  how'  determined  ...  ...  ...  ...  290 

acknowledgment  of  a debt  by  an,  due  by  the  deceased  is  binding  upon'such 

heir  ...  ...  ...  ...  ...  ...  ...  307 

Hiba- 

See  Will  {s). 

Hitaa-bil-ewaz— 

or  gift  for  consideration  : seizin  of  donee  necessary  in  ...  ...  247 

Hidayah—  ^ 

See  Bibliogra2)hy, 

- 

Household  effects— 


ownership  of,  how  settled  ...  ...  ...  ...  ’ ...  78 

Husband- 

liabilities  of,  and  wife  by  establishment  of  marriage  ...  ...11,12 

cohabitation  as,  and  wife  is  evidence  of  marriage  ...  ...  ...  14 

marriage  of  a Mahoniedan  woman  to  a second,  during  first  husband’s 
lifetime  ..  ...  ...  ...  ...  ...  ...  16 

settlement  of  dispute  between,  and  the  (?hild-wife  as  to  her  condition  81 
right  of  cai-e  and  custody  belongs  not  to  her  ...  ...  ...  88 

right  of,  to  recover  his  child-wife  from  her  mother’s  c\istody  ...  84 

obligation  of,  for  dower  fixed  after  marriage  by  mutual  agreement  or 
b.v  j^idicial  decree ...  ...  ...  ...  ...  ..  51 

obligation  of,  to  discharge  addition  to  dower  ...  ...  ...  51 

power  of  adult  wife  to  remit  dower  in  favour  of  ...  ...  ...  52 

l ight  of,  in  case  of  gift  of  dower  by  wife  ...  ...  61 

penalty  of,  contracting  illegal  marriage  ...  79,  80 

his  treatment  of  wife  ..  ...  ...  ..  ..  91 

his  pquali'‘y  of  treatment  in  case  of  several  wives  . . . 92- 
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such  equality  of  treatment  obligatory  on,  under  all  circumstances 
^ must  partition  his  nights  equally  among  his  wives  ... 
must  not  favour  one  wife  to  the  prejudice  of  another 
duty  of,  towards  wife  ... 

authority  of,  in  respect  of  wife’s  property  ^ ... 

rights  of,  over  wife  and  when  those  to  be  exerci^'jed 
when  a,  may  compel  his  wife  to  follow  him  on  journey 
when  may  punish  a wife  in  moderation  ...  c 

must  not  use  violence  towards  wife  for  her  fault  ... 
arbitration  as  to  disputes  between,  and  wife 
liable  to  punishment  for  using  violence  towards  wife 
inheritance  where  either,  or  wife  dies  during  Iddat 
right  of,  to  take  wife  back  during  Iddat  ... 
access  of,  to  wife  during 

to  inform  wife  about  his  exercising  the  right  of  return 
right  of,  to  empower  his  wife  to  repudiate  herself  ... 
when  entitled  to  his  share  in  his  wife’s  estate 
right  of,  to  legally  repudiate  his  wife 
liability  of,  to  pay  maintenance  in  Khula  repudiation 
right  of,  to  claim  cost  of  child’s  suckling 
right  of,  as  to  i/azawa/i 

liability  of,  to  furnish  child’s^  maintenance 
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91—94 
...  114 

114,  115 
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115,  116 
115, 116 

116 
117 
133 
133 

133 

134 
147, 148 

158 
160 

163 

164 
164,  165 
...  165 


Iddat— 

proposal  of  marriage  woman  observing  ...  ...  2,4 

marriage  during  period  of,  absolutely  null  and  void  ...  ...  4 

marriage  not  permissible  with  a woman  observing  ...  ...  ...  18 

maintenance  to  a woman  observing,  with  a view  to  marriage  68,  69 

validity  of  marriage  of  woman  already  married  or  in  ...  ...  80 

subsistence  of  marriage  during  ...  ...  ...  ...  133 

husband’s  access  to  wife  during  ...  ..  ..  ...  133 

inheritance  where  either  husband  or  wife  dies  during  ...  133 

right  of  husband  to  take  wife  back  during  ,.  -.  ...  133 

dispute  as  to  the  expiration  of  ...  ...  ...  ..  135 

period  of,  and  how  it  is  to  be  counted  ...  ...  ...  135 

wife’s  right  to  inheritance  in  case  of  husband’s  death  while  she  is 
observing  . . ...  ...  ...  ■ 155 

<leath  of  wife  during,  entitles  husband  to  his  share  in  her  estate  ...  158 

wife’s  maintenance  during,  where  apostasy  precedes  consummation  of 


marriage 

...  173 

or  term  of  probation 

174-184 

oases  in  which,  is  incumbent  ... 

174,  175 

definition  of 

..  175 

duration  of,  for  women  who  have  not  attained  puberty 

^ ...  175 

duration  of,  for  women  who  have  attained  puberty 

”c’ 

...  176 
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Iddat  — contd. 

(Itira-tion  of,  where  wife  repudiated  before  liei-  age  of  puberty 
period  of,  how  counted  ...  ...  ...  ...  ...  176 

how  change  of  life  affects  ...  ...  ...  ...  ...  177 

where  a woman  must  observe,  for  seven  months  ...  ...  ...  177 

of  a pregnant  woman  " ...  ...  ...  ...  ...  177 

for  a widow  ...  . ...  ...  ...  ...  ...  178 

where  husband  dies  duriii"  wife’s,  under  revocable  form  ...  ...  178 

effects  of  remaniage  during  ...  ...  ...  ...  ...  179 

date  from  which,  commences  ...  ...  ...  ...  . . 179 

place  in  which,  must  be  observed  ...  ...  ...  ...  180 

cases  in  which,  is  not  incumbent  ...  ...  ...  ...  180 

cases  where  wife  is  entitled  to  maintenance  during  her  period  of  181,  182 
cases  where  wife  forfeits  her  right  to  maintenance  during  ...  ...  182 

paternity  of  child  born  of  a woman  observing  ...  ...  ...  191 

when  a woman  observing,  asserts  that  she  bore  a child  within  two  years  194 
acknowledgment  by  a woman  neither  married  nor  observing,  of  a child 
oi^  unknown  parentage  as  son  ...  ...  ...  ...  199 

suckling  during  ...  ...  ...  ...  ...  ...  205 

suckling  after  expiry  of  ...  ...  ...  ...  206 

maintenance  and  lodging  during,  marriage  being  dis.solved  for  fosterage  210 
wife’s  right  to  remove  child  entrusted  to  her  custody  during  and  after  ...  219 


Identity- 

birth  and,  of  child  how  proved 


...  194 


Ihram— 

meaning  of 


..  170 


Illicit  Intercourse— 

a prohibitio!!  to  marriage 

marriage  with  woman  pregnant  by,  lawful  on  condition 


..  17 

..  19 


Illness- 

repudiation  during  ... 

etfects  of  irrevocable  repudiation  during  husband’sf 

cases  of  Avife’s  inheritance  where  l epudiated  during  husband’s  last 

etfect  of  Khnia  repudiation  offered  by  wife  during  last 


150 


158 
...  155 
156, 157 

...  167 


Immovable  Property- 

j 

Sec  Pro^yerty. 


Impediments— 
to  marriage 


15-20 


Impotency— 

a ground  of  having  marriage  cancelled  ... 
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Impot^ncy— conc/'d. 

suit  for  separation  on  the  ground  of  ..  ...  ...  ...  169 

separation  on  account  of  husband’s  ...  ...  ...  169 — 171 

right  of  wife  to  demand  separation  for  husband’s  ...  ...  ..  169 

procedure  where  husband  denies  wife’s  allegation  of  ...  170 — 171 

effect  of  separation  for  ...  ...  ...  ...  ...  171 

c 

Imprecation- 

See  Lian. 

Imprisonment — 

maintenance  of  wife  when  husband  undergoing  ' ...  ...  96,  97 

maintenance  of  wife  during  her  ...  ...  ...  ...  99 

Incapacity- 

legal  ...  ...  ...  ...  ..  ...  313—318 

Increase— 

right  of  wife  to  dower  and  its,  where  repudiated  before  consummation 
of  marriage  -■  ...  ...  ...  ...  ...  54 

Inheritance— 

in  temporary  or  iff Mto/i  marriage  ...  ...  10 

where  religion  different  between  husband  and  wife  ...  ..  76 

where  a woman  acknowledges  a man  as  husband  ...  ...  ...  90 

where  either  husband  or  wife  dies  during . . ...  133 

wife’s  right  to,  in  case  of  husband’s  death  while  observing  Iddat  ...  155 

cases  of  wife’s,  where  repudiated  during  husband’s  last  illness  156,  157 

wife's  right  of,frora  deceased  husband  who  apostatized  ...  ...  173 

husband’s  right  of,  from  deceased  wife  who  apostatized  ...  ...  174 

of  illegitimate  child  ...  ...  ...  ...  ...  ...  188 

of  a child  recognised  by  a Mahomedan  as  his  ...  ...  ..;  196 

Inhibition  (Hajr)— 

dehnition  of  ...  ...  ...  ...  . ...  313 

Instrument  of  Gift- 

See  Gift  {s). 

Invalid  Marriages— 

See  Marriage  {s). 

Irrevocable  Gift- 
See  Gift  (s). 
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Islam— 

what  constitutes  equality  in 

marriage  of  non-Muslim  where  wife  embracing  ... 
marriage  of  non-Muslim  where  husband  embracing 
marriage  of  non-Muslim  where  both  Embracing 
religion  of  child  when  husband  or  wife  embraces  ... 
fatherless  minor  child  not  bound  to  embrace,  when  grandfather  accept 
that  faith 

where  child  to  embrace 
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87 

76 

77 

78 
78 

'g 

78 
78,  79 


Jami-ur-Rumuz— 

See  Bibliography. 

Jawahir-i-Nayerah— 

See  Bibliography. 


Jewess  , 

majiriage  of  Muslin  with  a,  when  lawful 
witness Yiecessary  in  such  marriage 
evidence  where  a,  denies  the  marriage 

right  of  Muslim  already  married  to  a Muslim  woman  to  marry  a 
how  to  be  treated  where  there  is  a Muslim  co-wife 

validity  of  marriage  where  a,  married  to  Muslim  husband  becomes  a 
Christian 

religion  of  children  born  of  marriage  between  a Muslim  and  a 
dissolution  of  marriage  where  husband  of  a,  turns  Muslim  ... 
power  of  judge  to  dissolve  marriage  conti’acted  by  % while  observing 
Iddat  ... 


20,  74 
74 
74 
74 

74 

75 
75 

77 

78 


Journey— 

maintenance  of  wife  on 


98 


Judge- 

power  of,  to  contract  marriage  of  the  minor  where  nearer  relation  refuses 
proposal  ...  ...  ...  ...  ...  ...  25 

limit  of  power  of,  in  marriage  of  female  orphan  in  his  charge  ...  25 

power  of,  to  appoint  matrons  to  examine  condition  of  child  wife  ...  33 

how  to  decide  a dispute  as  to  dower  ...  ...  ...  ...  66 

when  can  dissolve  marriage  between  non-Muslims  ...  ...  76,  77,78 

power  of^  to  dissolve  raarriaire  contracted  by  a Christian  woman  or 
Jewess  while  observing ...  ..  ...  ...  yg 

power  of,  to  appoint  another  guardian  where  father  as  guardian 
misapplies  his  children’s  property  ...  236 


Khula  Repudiation- 

See  Repudiation. 
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KitaLiah— 
meaning  of 

Kunz-ul-Dukaik  - 

See  Bibliography. 

Kurat-ul-Ayoon— 

See  Bibliography. 


Lakeet— 

See  Foundling. 
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Legacy- 

rules  as  to.,.  ...  ...  ..  ...  ...  279 

to  two  persons  together  exceeding  one-third  of  testator’s  property  288,  284 
when  a debt  takes  precedence  over  a ...  ...  ...  292 

when,  takes  precedence  over  a sliare  ...  ...  ...  ...  292 


Legal  BfFects— 

of  marriage  ...  ...  ...  ...  ...  4 — 14 

Legal  Incapacity- 

persons  who  are  under  ..  ...  ...  ...  813,318 

Legatee- 

existence  of,  at  the  time  of  will  iv  ...  ...  ...  . 273 

how  and  when  a,  becomes  owner  of  property  bequeathed  ...  ...  281 

right  of,  to  use  and  enjoy  property  bequeathed  ...  286,287 

right  of,  to  standing  crops  of  land  bequeathed  ...  ...  287 

right  of,  when  produce  of  land  bequeathed  without  mention  of  any 
period  ...  ...  . ...  ...  ...  ...  288 

Lian— 

effect  of  separation  consequent  upon  oath  of  ...  ...  ...  189 

conditions  necessary  to  demand  oath  of  ...  186,187 

Legitimacy- 

presumption  of,  for  marriage  follows  the  bed  ...  ...  ...  196 

Limitation— 

for  suit  to  realize  prompt  dower  ...  ...  ...  ( ...  44 

for  suit  to  realize  deferred  dower  ...  ...  ...  ...  45 

in  a suit  for  recovery  of  a wife  ...  ...  ...  ...  122 

for  restitution  of  conjugal  rights  ...  ...  ...  122 

as  to  debt’  for  maintenance  decreed  by  judge  ...  ...  ..  226 


Limitation  Act— 
Sc,;  Acts. 
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Loan  - 

dispute  as  to  marriage  outfit  given  as  ....  ..  ...  ...  72 


Lodging- 

wife’s  clothing  and  ...  ...  ...  ...  104 — 107 

husband  cannot  compel  w,ife  to  provide,  in  her  dwelling  for  his  rela- 
tions or  children  ...  ...  ...  ...  ...  105 

of  a co-wife  in  the  same  house  ...  ...  ...  ...  106 

during  Iddat  wh^re  marriage  dissolved  o«i  the  ground  of  fosterage  ...  210 


Lower  Burmah  Courts  Act  - 

See  Acts. 


Lunatic- 

acts  of,  when  valid  ... 

when  void 

responsibility  of  adult,  for  offences  against  person  or  property 
oases  where  adult  not  responsible  for  his  transactions 


M 


Madras  Civil  Courts  Act—' 
See  Acts. 


.313,  314 
313,  314 
...  315 

...  315 


Mafkood— 

See  Missing  person. 

3 

Maintenance—  ^ 

claim  of  suitor  for  sura  advanced  for,  of  woman  ...  ...  68,  69 

to  a woman  observing  Iddat  wijjh  a view  to  marriage  ...  68,69 

right  of  wife  to  : 

when  husband  too  young  ...  ...  ...  95 

while  residing  in  her  father’s  house  . . . 95 

in  other  cases  ...  ..  ...  . . . 96 

of  a sick  wife  ...  ...  ...  ...'  96,  98 

when  husband  undergoing  imprisonment  ...  ...  96,  97 

of  wife’s  servants  ...  ..  ...  ...  97 

when  wife  too  young  for  sexual  intercourse  ...  97 

right  to,  when  capable  of  being  enforced  ...  ...  97 

of  wife  on  journey  ...  ...  ...  ...  ...  98 

of  wif|  engaged  in  independent  profession  ...  ...  98 

of  wife^during  her  imprisonment  . . ...  ...  99 

of  rebellious  wife  ...  ...  ...  ...  ...  99 

of  wife  where  marriage  void  ...  ...  ...  99 

paid  under  decree  when  may  be  refunded  ...  ...  ...  100 

rules  regulating  amount  of  wife’s  ...  ...  ...  100 — 104 

scale  of  wife’s  ...  ...  ...  ...  ...  ...  100 

alteiation  in  wife’s  ...  ...  ...  ...  ...  100 
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lintenance— confd. 

right  of  wife  to,  when  accrues  ...  ...  ...  ...  101 

how  to  be  paid  ...  ...  ••  ...  ...  ...  101 

payment  of,  how  regulated  ...  ...  ..  ...  ...  101 

where  not  supplied  regularly  ...  ...  ...  101 — 102 

where  husband  in  straitened  circumstances  ...  ...  102 — 103 

where  wife  may  demand  surety  for  ...  ...  ...  ...  103 

where  may  be  modified  ...  ...  ...  ...  ..  103 

where  husband  absent  and  has  left  effects  ...  c ...  ...  107 

where  absent  husband  left  no  effects  ...  ...  ...  108 

recovery  of  the  amount  where  husband  advanced,  before  he  left  ...  108 

where  husband  denies  the  marriage  ...  ...  ...  ...  108 

where  husband  proves  that  marriage  was  dissolved  ...  ...  109 

burden  of  proof  where  depositary  or  debtor  provided  ...  ...  109 

where  husband  left  movable  and  immovable  property  ...  ...  109 

wife’s  taking,  from  absent  husband’s  property  without  a judicial  decree 
when  lawful  ...  ...  ...  ...  ...  . 110 

debts  for  ...  ...  ...  ...  ...  ...  110 

payable  before  debts  ...  ...  ...  ...  ^ ..  110 

where  treated  as  a debt  ...  ...  ...  ...  ...  110 

right  to  sue  for,  when  accrues  to  a wife  ...  ...  ...  110 

when  judge  not  decreeing,  for  the  past  ...  ...  ...  Ill 

debt  for,  where  not  subject  to  law  of  limitation  ...  ...  ...  Ill 

where  wife  cannot  recover  ...  ...  ...  ...  ...  Ill 

where  claim  to  arrears  of,  extinguished  ...  ...  111,112 

judicially  decreed  remains  a debt  againsr  husband  ...  ...  112 

recovery  of,  advanced  by  husband  or  by  his  father  ...  ...  112 

where  husband  may  be  released  from  paying  ...  ...  . . 113 

where  may  be  set  off  against  another  debt  ...  ...  ...  113 

wife  how  to  decide  where  empowered  to  choose  between,  or  repudi- 
ation ...  ...  ...  ...  ...  ...  ...  148 

in  Khula  repudiation  ...  ...  ....  ...  161,  162 

liability  of  husband  to  pay,  in  repudiation  ...  ...  163 

of  child  in  .ff'/iwZa  repudiation  ...  ...  ...  ...  165 

right  of  wife  to,  where  apostasy  precedes  consummation  of  marriage  ...  173 
of  wife  during /cZcZuZ  ...  ...  ...  ...  174—184 

where  wife  not  blamed  for  dissolution  of  marriage  ...  ...  182 

where  wife  to  be  blamed  for  dissolution  of  marriage  ...  182,183 

other  cases  where  wife  is  entitled  to,  on  dissolution  of  marriage  ...  183 

where  not  fixed  by  judge  or  husband  ...  ...  ...  184 

where  fixed  by  mutual  agreement  ...  ...  ...  ...  184 

widow  not  entitled  to,  though  pregnant  ...  ...  ...  184 

of  illegitimate  child  ...  ...  ...  ...  ...  188 

of  a child  acknowledged  as  son  .,  ...  ...  ...  195 

where  a foundling  is  destitute  and  acknowledged  by  nobody  ...  203 

during  /dcZaZ  where  marriage  dissolved  on  the  ground  of  fosterage  f 210 

when  father  must  provide,  for  his  adult  son  ...  ...  ...  221 
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liability  of  father  for,  of  his  adult  unmarried  daughter  ...  221 

of  child  when  devolves  upon  relations  ...  ...  221 

penalty  where  father  refuses  to  provide,  for  his  child  ...  222 

relations  to  provide,  of  child  where  father’s  proceeds  not  sufficient  ...  222 

where  mother  is  liable  for,  pf  her  child  ...  ...  ...  ...  222 

where  near  relations  are  liable  for  child’s  ...  ...  ..  222 

r.  Si 

where  ascendants  liable  before  collateral  relations  for  child’s  ...  223 

of  child  where  father  is  missing  ...  ...  "...  ...  224 

liability  of  father  for,  of  his  minor  son’s  wife  ...  . . ...  224 

of  parents  by  child  ...  ...  ...  ...  ...  226—229 

award  of  daughter-in-law’s,  against  her  father-in-law  : competency  of 
court  in  ...  ...  ...  ...  ...  ...  225 

fixation  of  amount  of,  by  judge  where  father’s  allowance  inadequate  ...  225 
mother’s  agreement  with  father  as  to  child’s  ...  ...  ...  226 

limitation  as  to  debt  for,  decreed  by  judge  ...  ...  ...  226 

of  father  when  ill,  infirm  and  unable  to  take  care  of  himself  ...  227 

I 

of  mother  when  marries  a second  time  .„  _ ...  227 

of  poor  parents  when  incumbent  on  child  ...  ...  227,  228 

of  poor  parents  when  child  missing  but  left  property  behind  ...  228 

of  aged,  crippled  and  sick  when  falls  on  public  money  ...  ..  228 

proportion  of,  due  to  poor  parents  ...  ...  ...  ...  228 

of  relations  other  than  ascendants  and  descendants  ...  229—2.34 

difference  of  religion  when  affecting  the  obligation  of  ...  230 

obligation  of,  on  whom  rests  ...  ...  ...  ...  230 

where  there  are  several  relations  ^ same  degree  ...  230,  231 

debt  for,  when  extinguished  ...  ...  ...  ...  ...  234 

obligation  of  executor  to  provide  reasonable,  for  his  ward  ...  3(i7 

where  executor  advances  ward’s,  from  his  own  fund  ...  308 

administrator’s  power  to  provide,  for  missing  person’s  relations  ...  321 


Majority  Act— 
See  Acts. 


Marital  authority- 

exercise  of  ..  ...  ...  ...  ... 

See  Authority. 


Marriage  (s)— 
proposal  of 

whencan.  be  made  to  a woman 
conditions  requisite  for 
to  a married  woman 

right  of  married  woman  to  marry  another 
suit  regarding,  general  rules  to  form  decisions  as  to 
Statutes  and  Acts  applicable  to  Musalmans  in 
personal  law  on 

proposal  of,  to  a woman  observing  Tddat 


1 

I 

1 

1 


India  as  to  their 


o 


o 
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proposal  of,  when  allowable  to  obtain  widow’s  hand...  ...  ...  2 

contract  of,  with  widow  when  not  lawful  ...  ...  ...  2 

with  widow  when  invalid  ...  ...  ...  ...  ...  3 

right  of  suitor  to  see  face  and  hands  of  woman  before  ...  ...  3 

c 

promises  of,  when  incomplete  ...  ...  ...  ...  ...  3 

when  party  to,  may  retract  promises  or  agreement  ...  ...  ... 

■written  agreement  not  constituting  a contract  of,  but  only  a mode  of 
proving  it  ...  ...  ...  ...  ...  ...  3 

reading  of  not  sufficient  to  constitute  ...  ...  ...  3 

conditions  requisite  for  a valid  ..  ...  4—11 

when  said  to  be  legally  contracted  ...  ...  ..  ...  4 

declaration  and  acceptance  are  essential  in  a valid  ...  ...  .4 

by  whom  declaration  for,  may  be  made  ..  ...  ...  ...  4 

dui ing  period  of  absolutely  null  and  void  ...  ...  ...  4 

when  a person  competent  to  contract  ...  ...  ...  ...  4,  5 

Indian  Majority  Act  not  affecting  the  capacity  of  a Mahomedan  in  the 
matter  of  ...  ...  ...  ...  ...  5 

age  of  puberty  to  contract,  according  to  Mahomedan  Law  on  ^^what 
depends 

child  given  in,  when  can  ratify  or  repudiate  it 
consent  to,  essential  to  bind  the  party 

neither  writing  nor  religious  ceremony  necessary  to  contract  a valid 
words  of  proposal  and  acceptance  by  whom  and  before  whom  to  be  made 
to  complete  the  transaction  of 
a civil  contract  ...  ... 

validity  and  operation  of,  on  what  made  to  depend  ... 

daughter  given  in,  by  father  the  marriage  cannot  be  annulled  by  her  on 
her  coming  of  age  ... 
nikah  form  of,  amongst  Mahomedans 

declaration  and  acceptance  of,  where  both  contracting  parties  present  ... 
attention  of  parties  contracting,  should  not  be  distracted 
party  contracting,  should  hear  each  other’s  words  even  when  uttered  in 
foreign  language  ... 

acceptance  not  to  vary  from  declaration  in  contract  of 
must  be  completed  at  one  meeting 
when  not  valid 

conditions  necessary  for  witnesses  to  ...  ...  ... 

qualification  of  witnesses  present  in  contract  of  ... 
deaf  man  not  a qualified  witness  to 

contract  of,  before  wdtness  asleep  or  intoxicated  not  valid 
contract  of,  when  both  parties  Mussalmans 
suit  for  jactitation  of,  lies  in  a civil  court 
witnesses  necessary  when  a father  gives  his  adult  daughter  in 
witnesses  necessary  when  a father  present  at  the,  of  his  minor  daughter 
when  written  contract  necessary  in,  and  when  not  ...  ••  ( 

duties  of  woman  to  whom  proposal  of,  addressed  ... 
proposal  of,  how  contracted 
c C 
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without  settlement  of  dovvei*  valid 
fixation  of  dower  before,  not  necessary  ... 

not  valid  when  contracted  subject  to  a condition  of  which  realization  is 
certain  ...  ... 

valid  and  condition  void  when  contracted  under  illegal  condition 

temporary  or  Mutah^  void  

Shiah  and  Sunni  school  as  to  temporary  or  Mutah 
inheritance  where,  contracted  under  the  form  of  Mutah 
by  exchange  valid 

no  reservation  of  option  of  seeing  each  other  or  imposition  of  any  other 
condition  in  contract  for 

•contract  for,  with  stipulation  for  beauty  or  virginity  in  woman  and  for 
total  absence  of  malady  or  infirmitj^  in  man — contract  valid  and  stipu- 
lation void 
legal  effects  of 

'liabilities  of  husband  and  wife  by  establishment  of 
-what  constitutes,  in  law 

ettect  of,  contracted  without  witnesses  or  legal  conditions  ... 

■effect  of,  cancelled  before  cohabitation  or  any  equivalent  act... 
-cohabitation  as  husband  and  wife  is  evidence  of 
presumption  of 
impediments  to 
legal  limit  of  number  of  wives  by 
necessaryconditions  for  the  validity  of 
perpetual  and  temporary  prohibitiiins  to 

contract  of,  between  a Mahoraedan  woman  and  a non-Musalraan 
invalid  ... 

of  a Mahoraedan  woman  to  a second  husband  during  first  husband’s  life- 
time 

prohibited  degrees  of  relationship  in 

with  daughter  or  mother  of  a wife  when  forbidden  .. 

illicit  intercourse  constituting  a prohibition  to 

‘fosterage  produces  an  impediment  to 

■with  sister,  aunt  and  niece  of  a wife  when  not  valid 

not  permissible  with  a woman  observing  Iddat 

with  two  sisters  by  one  contract : decision  as  to 

with  fifth  wife  when  unlawful  ... 

union  with  a free  woman  after  marrying  four  slave  girls  is  not  the  fifth 
with  woman  during  pregnancy  when  unlawful 
of  a Mdslim  with  fire-worshippers,  fee.,  unlawful 
-of  a Muslim  with  non-Muslim  woman  when  lawful  ... 

• cohabitation  when  not  a presumption  of 

where  intervention  of  a guardian  in,  an  essential  condition  to  its  validity 
validity  of  contract  of,  by  next  nearest  relation  the  nearer  relation  being 
absent  ... 

right  of  remote  relation  to  contract  marriage  of  minor  where  nearer 
relation  nejects  the  pi-oposal  ... 
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power  of  judge  to  contract,  of  the  mijior  where  nearer  relation  refuses  the 
proposal  ...  ...  ...  ...  ...  ...  25 

limit  of  power  of  judge  in,  of  female  orphan  in  his  chai’ge  ...  ...  25 

contract  of,  where  there  are  two  relations^of  the  same  degree  ...  25 

validity  of,  regarding  insane  woman  contracted  by  her  son  ...  ...  26 

compulsory  power  of  father  and  grandfather  to  give  children  in  ...  26 

validity  of,  under  compulsory  power  of  father  or  grandfather  ...  26 

validity  of,  contracted  by  father  and  grandfather  who  are  reputed  pro- 
fligate ...  ..  ...  ...  ...  1^  ...  ...  27 

contracted  by  guai’dian  to  an  unsuitable  person  ..  ...  ..  27 

right  of  ward  to  demand  dissolution  of,  contracted  by  guardian  ...  27 

right  of  ward  compelled  in,  to  cancel  contract  at  puberty  ...  ...  28 

according  to  law  of  Sunni  school  when  voidable  by  minor  ...  ...  28 

Fazoolee^  when  imperfect  ...  ...  ...  ...  ...  28 

right  of  minor  on  attaining  puberty  to  cancel  ...  ...  29 

right  of  option  of  woman  to  cancel,  how  to  be  exercised  ...  ...  29 

without  intervention  of  guardian  when  valid  and  binding  ...  ^ 30,  31 

consent  of  adult  woman  essential  in  ..  ...  ...  ' ...  31 

of  woman  against  wish  of  Asah  relation  how  to  be  impugned  ...  ...  31 

consent  of  virgin  as  to  her,  how  expressed  ...  ...  ...  32 

conditions  in,  to  bear  the  character  of  suitable  union  in  law  ...  ...  36 

possession  of  wealth  on  the  part  of  woman  not  considered  in  ...  ...  38 

validity  of,  in  case  of  misrepresentation  of  husband’s  condition  in  life  ...  39 

ignorance  of  husband’s  condition  in  life  at  the  time  of,  not  to  affect  its 
validity...  ...  ...  '"c  ...  ...  ...  ...  39 

power  of  guardian  or  woman  to  cancel  ...  ...  ...  ...  39 

valid  contract  of , gives  wife  right  to  her  dower  ...  ...  ...  45 

presents  in,  not  to  befcounted  in  lieu  of  dower  ...  ...  ...  47 

obligation  of  husband  for  dower  fixed  after,  by  mutual  agreement  or  by 
judicial  decree  ...  ...  ...  ...  ...  ...  51 

right  of  wife  to  dower  and  its  increase  where  repudiated  before  consum- 
mation of  ...  ...  ■■.  •••  54 

where  valid  retirement  not  amounting  to  consummation  of  ...  ...  56 

dower  in  case  of  minor’s,  without  consent  of  guardian  ...  ...  .57 

return  of  gift  or  dower  advanced  with  a view  to  ...  ...  69 

property  not  the  object  of  ...  ...  ...  ...  ...  70 

of  Muslim  with  Christian  woman  or  Jewess  ...  ...  74 — 76^ 

religion  of  child  born  of,  between  a Muslim  and  a Christian  woman  or 
Jewess  ...  ...  ...  ...  ...  ...  ...  75 

validity  of,  where  a Christian  wife  married  to  Muslim  becomes  a 


Jewess  and  mce  remt 
of  Muslim  where  wife  embraces  Islam  ... 
of  non-Muslim  where  husband  embraces  Islam 
of  non-Muslim  where  both  embrace  Islam  together’ 
where  judge  to  pronounce  dissolution  of  ... 
voi^l  and  invalid 
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78 
76-79' 
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ties  of  consanguinity,  affinity  01*  fosterage  rendering,  void  ...  ...  79 

penalty  of  husband  contracting  illegal  ...  ...  79  -80 

validity  of,  with  woman  already  married  or  in  Iddat  ...  . 80 

with  two  sisters  under  one  con"^ract  when  void  ...  ...  ...  80 

validity  of,  where  two  sisters  married  one  after  the  other  ...  81 

cases  of  where  absolutely  void...  ...  ...  ...  ...  82 

witnesses  necessary  in  a Mahomedan  ...  ...  ...  ...  82 

legal  effects  of  void  ...  ...  ...  ...  ...  83 

legitimacy  of  child  born  of  void  . ...  ...  83 

of  guardian  with  his  adult  ward  when  void  ..  ...  ...  83 

separate  contract  by  separate  guardian  for,  of  the  same  ward  : validity  of  83 

validity  of,  contracted  by  remote  relation  ...  ...  ...  84 

ratification  of  guardian  in,  when  necessary  ...  ...  ...  84 

validity  of,  contracted  by  invalids  without  guardian’s  consent  ...  84 

by  agent  when  no  woman  mentioned  ...  ...  ...  ...  85 

by  agent  authorized  to  contract  for  one  woman  only  but  contracting 
,5  for  two  by  single  contract  ...  ...  ...  ...  ..  85 

by  agSnt  to  two  women  by  two  successive  contracts  ...  ...  85 

by  agent  to  a woman  specified  ..  ...  ..  ...  85 

contracted  by  agent  when  valid  ...  ...  ...  ...  85 

contracted  by  agent  when  not  binding  on  his  principal  ...  ...  85 

ratification  of,  by  principal  ...  ...  . . ...  . . 85 

contract  of,  by  agent  authorized  by  woman  ...  ...  . 86 

cancellation  of,  unless  difference  of  dower  made  good  ...  ...  86 

contracted  by  a person  without  iSiuthority  ...  ...  ...  87 

how  proved  ...  ...  . . 5..  ...  87,  90 

testimony  of  witness  where  dispute  as  to  actual  ..  ...  ...  87 

under  misrepresentation  ..  > ,.  ..  ...  ..  87 

acknowledgment  when  proof  of  ...  ...  ...  88, 90 

testimony  of  guardian  against  his  ward  where,  denied  ..  88 

presumption  when  in  favour  of  ...  ...  ...  ...  89 

presumption  of,  where  man  and  woman  living  as  husband  and  wife  ...  89 

acknowledging  a son  when  proof  of  ...  . ...  ...  89 

maintenance  of  wife  whei-e,  void  ...  ...  ...  ...  99 

recovery  of  amount  where  husband  denies  the  ...  ...  ...  108 

where  husband  proves  that,  was  dissolved  ...  ...  109 

dissolution  of  ...  ...  ...  ...  ...  ...  124 

where  husband  may  dissolve,  by  repudiation  ...  ...  ...  124 

subsistence  of,  during ..  ...  ...  133 

husbaiid’s  inheritance  in  wife’s  estate  where  dissolution  of,  brought 

about  by  her  ...  . ...  ...  ...  ...  158 

Khula  repudiation  cancels  all  debts  arising  from  dissolved  ...  ...  161 

.ff/mZa  repudiation  when  occurs  before  consummation  of  ...  ..  161 

when  wife  may  keep  her  child  born  of  dissolved,  until  of  age  ...  164 

compensation  in  Khula  repudiation  where,  void  ...  ...  ...  168 

where  apostasy  takes  place  after  consummation  of  ...  ...  17S 
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Marriage  {s)—concid. 

where  apostasy  precedes  consummation  of 
right  of  wife  to  maintenance  on  dissolution  of 
presumption  of  legitimacy  from,  follows  the  bed 
fosterage  is  an  impediment  to  ...  ^ ... 

effect  of  suckling  regarding  prohibition  to 


c Page. 


181,  182,  188, 


impediments  to,  where  one  of 


the  two  wives  suckles  the  other 


Marriage  outfit—  ^ 

present  of,  by  father  in  good  health 
possession  of,  during  father’s  death-illness 
purchase  of,  by  father  with  his  own  money 
purchase  of,  by  father  from  dower  ...  ‘ 

contention  of,  as  a loan 
exclusive  property  of  wife 

where  there  is  a dispute  as  to,  local  custom  to  serve  as  guide 


173 

184 

196 

207 

208 
209 


71 

71 

71 

71 

72 
72 
72 


Married  Women’s  Property  Act- 

See  Acts. 


Marz-ul-maut— 

conditions  necessary  to  establish 
defined 


...  154 

246,  247 


Matrons— 

who  may  appoint,  to  examine  condition  of  child  wife 


33 


Mesne  profits— 

account  of,  of  property  held  by  wife  in  lieu  of  dower 


46 


Midwife—  ^ 

testimony  of  trustworthy  Muslim,  in  pi*oof  of  child’s  birth  and  identity  194 


Minor- 

order  of  guardianship  for,  and  invalid  adult  in  marriage  ... 
who  may  be  the  guardian  of,  and  invalid  adult  in  marriage 
remote  relation  no  priority  over  nearer  relation  in  marriage  of 
adult  when  to  be  treated  as 

marriage  according  to  law  of  Sunni  school  when  voidable  by 
right  of,  on  attaining  puberty  to  cancel  marriage 
where  father  liable  for  dower  in  respect  of 
power  of  father  as  guardian  to  dispose  of  property  of  minor 
compensation  and  dower  in  repudiation  in  respect  of 

right  and  liability  of  father  in  respect  of,  in  Khula  repudiation 
definition  of 
acts  of,  when  valid  ... 

when  void... 

responsibility  of,  for  offences  against  person  or  property 
cases(  where,  not  responsible  for  his  transactions  ... 


165, 
165,  166, 

313- 

313- 


22 

22 

24 

26 

28 

29 

64 

64 

166 

167 

301 

-314 

-314 

.315 

315 
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Minor— cowcW. 

where  a guardian  can  authorize  a,  to  engage  in  trade  ...  ...  317 

right  of,  authorized  to  trade  ...  ...  ...  ...  ...  31i^ 

when  can  choose  between  father  and  mother  ...  ..  ..  319 

■) 

Misrepresentation—  ’ 

marriage  under  . . ...  ..  ...  ...  S7 


Missing  Persons— 

See  Person. 


Mortgage  — 

effect  of,  where  mortgagor  not  the  guardian  of  infant’ .s  property  ...  234 

Mahomedan  Law  as  to  ...  ...  ...  ...  ...  23o 

Mother— 

.carriage  with  daughter  or,  of  a wife  when  forbidden  ...  ...  17 

right  of  care  and  custody  of  child  wife  belongs  to  her,  and  not  to  her 
; husband  ...  ...  ...  ...  ...  33 

right  of  husband  to  recover  his  child  wife  from  custody  of  her  ...  34 

cases  where  a,  bound  to  suckle  her  child  herself  ...  ...  ...  204 

right  of,  to  remuneration  for  suckling  the  child  ...  ...  ...  205 

right  of,  to  custody  of  her  child  ...  . ...  ...  210 

when  forfeited  ...  ...  ...  ...  ...  211 

when  liable  for  her  child’s  maintenance  ..  ...  ...  222 

maintenance  of,  when  she  marries  a second  time  ...  ...  ...  227 

di,  de  facto  guardian...  ...'^  ...  ...  ...  ...  235 

Mufti- 

or  law-giver  ...  ..  ...  ...  ...  ...  317 


Munhat-ul  Khaliq— 

See  Bibliography. 


Mutah— 

where  wife  in  lieu  of  dower  entitled  to  ...  ...  ..  ...  56 

where  wife  entitled  neither  to  dower  nor  to  ...  ...  ...  57 

when  due  instead  of  dower  ...  ...  ...  ..  ..  66 

in  Khula  repudiation  ...  ...  ...  ...  ...  161 

right  of  wife  to,  in  case  of  apostasy  before  consummation  of  marriage...  173 
1 

Mutah  Marriage - 

temporary  or,  void  ...  ...  ...  ...  ...  ...  9 

Shiah  and  Sunni  school  as  to  temporary  or  ...  ...  10 

inheritance  in  ...  ..  ...  ...  ...  ...  iQ 


« N 

Niece- 

marriage  with  sister,  aunt  and,  when  valid  ...  ...  ...  IS 

) ^ 
n i> 

) 

^ :> 


) 


516 


GENERAL  INDEX. 


c c 


Nights - 

husband’s  partition  of,  where  several  wives 
on  a journey 

Nikah  form  - 

of  marriage  amongst  Mahomedans 
Nobility- 

acquired  superior  to  that  inherited 


Page. 

92 
. 93 


37 


Oath- 

declaration  on,  for  settlement  of  dower  ... 
effect  of  husband’s,  as  to  repudiation 
conditions  necessary  to  demand,  of  lian  .. 
effect  of  separation  consequent  upon,  of  lian 

Oaths  Act- 

See  Acts. 


...66, 67 
...  146 
186, 187 
...  189 


Offences— 

responsibility  of  minor  and  adult  lunatic  for  their,  against  persons  and 
property...  ..  ...  ...  ...  ...  ...  315 

Old  age— 

not  affecting  virginity  of  a woman  ...  ...  ...  ...  33 

Order— 

of  guardianship  for  minor  and  invalid  adult  in  marriage  ...  ...  22 

Oudh  Laws  Act- 

See  Acts.  ^ 

Ownership— 

of  household  effects  how  settled  ..  ...  ...  ...  73 

of  property  how  transferred  ...  ...  ...  ...  247 


Paralysis 

repudiation  by  persons  suifering  from 

Paralytic- 
gift  by,  valid 

Parents— 

duties  of,  towards  child 
maintenance  of,  by  child 

maintenance  of  poor,  when  incumbent  on  child 


154 


389 


...  204 
226-229 
••  227,228 

obligation  of  children  to  maintain  poor,  is  irrespective  of  their  shaves  228,  229 


Paternal  Authority- 

See  Authority. 

Paternity— 

where  child  born  six  full  months  from  date  of  valid  marriage 
and  filiation 


...  185 
185—204 


c 


GKNKRAL  INDEX. 


517 


> Page. 

Paternity—concZd.  , 

where  husband  denies  legitimacy  of  a child  ...  ...  ^ ...  186 

of  child  born  of  a void  marriage  before  separation  ...  ...  ...  i90 

of  child  born  of  cohabitation  by  mistake  ...  ...  ...  ...  190 

of  child  born  of  a seduced  wjrman  ...  ...  ...  ...  190 

of  child  born  of  a woman  observing  Iddat  ...  ...  ...  191 

of  child  born  of  a widow  observing  Zddai  ...  ...  ...  191 

of  child  born  of  a young  wife  not  subject  to  menstruation  ...  ...  192 

of  child  where  wife  claims  to  be  pregnant  when  repudiated  ...  ...  193 

of  child  born  to  a young  widow  ...  ...  ...  ...  193 

of  child  born  within  two  years  since  repudiation  or  husband’s  death  ...  194' 

acknowledgment  of  ...  ...  ...  ...  194 — 201 

doctrine  of  acknowledgment  not  applicable  where,  of  a child  is  known  ...  198 

acknowledgment  of  a foundlingas  to  ...  ...  ...  ...  202 

See  Belationship. 


Payment— 

of  dower  where  wife’s  virginity  is  stipulated  for 
of  dower  where  wife’s  beauty  is  stipulated  for 
husband’  liability  for,  of  stipulated  or  proper  dower 
of  maintenance  how  regulated 

Penal  Code- 

See  Acts. 


59 

59 

60 
101 


Penalty— 

of  husband  contracting  illegal  ^/arriage  ... 

where  father  refuses  to  provide  maintenance  of  his  child 


79,  80 
. 222 


Person— 

when  competent  to  contract  marriage  ..  ...  ...  ....  4,5 

when  held  to  be  missing  ...  ...  ...  ...  32O 

power  of  agent  appointed  by  a missing  ...  ...  ...  ...  320 

power  of  judge  to  order  sale  of  property  of  missing  ...  ...  321 

power  of  administrator  to  provide  maintenance  for  relation  of  missing  ...  321 

how  long  a missing,  is  to  be  regarded  as  alive  ...  ...  303 

procedure  where  the  death  of  a missing,  declared  by  judge  ...  ...  327 

where  a missing,  discovered  to  be  in  existence  or  returns  ...  ...  .327 

procedure  where  heirs  or  debtors  of  a missing,  claim  that  he  is  dead  327—328 
presumption  as  to  life  of  a missing  ...  ...  ...  ...  322 

presumption  as  to  death  of  a missing  ...  ...  ...  ...  323' 


Phthi.sia— 

repudiation  by  persons  suffering  from 


154 


Possession- 

deed  of  settlement  covering  property  not  in,  of  settlor 
retention  of,  until  dower  satisfied 
retention  of,  until  dov’er  paid  ... 


42 

44 

45 


) 
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Possession — concld. 

of  widow  in  lieu  of  dowel*  ...  ...  ...  ...  ...  47 

widow’s  right  to  take,  of  her  husband’s  real  estate  in  lieu  of  dower  ...  47 
of  marriage  outfit  during  father’s  death  illness  ...  ...  ...  71 

in  case  of  gift.  See  Gift  (s). 


•Postponement— 

of  separation  for  a year  when  granted  ...  ...  ..  ...  169 

C 

C 

Presumption— 

of  maiTiage  ...  ...  ...  ...  ...  ...  14 

cohabitation  when  not  a,  of  marriage  ...  ...  ...  ...  20 

as  to  puberty  of  a girl  ...  ..  ...  ...  ...  28 

as  to  dower  ...  ...  ..  ...  ...  ...  44 

when  in  favour  of  marriage  ...  ...  ...  ...  ...  89 

of  marriage  where  man  and  woman  living  as  husband  and  wife  ...  89 

r 

of  legitimacy  from  marriage  follows  the  bed  ...  ...  ...  196 

to  legitimation  of  a child  how  made  ...  ...  ...  ...  197 

as  to  whether  a missing  person  is  alive  ...  ...  ...  ...  322 

Principal  - 

contract  of  marriage  by  agent  when  binds  ...  ...  ...  . 35 

how  far  bound  when  agent  exceeds  authority  ...  ...  ...  36 

ratification  of  marriage  by  ...  ...  ...  ...  ...  85 

obligation  of,  as  to  marriage  contracted  by  agent  ...  ...  ...  85 

liability  of,  to  acknowledge  marriage  where  larger  dower  settled  by 
agent  ...  . . ...  ...  ..  ...  ...  86 

'Probate  and.  Administration  Act- 

See  Acts.  c 

Prodigal—  c 

bequest  of,  when  valid  ...  ...  ...  ...  ...  274 

validity  of  acts  of  a...  ...  ...  ...  ...  ....  316 


Profession- 

equality  in  respect  of,  or  trade  ...  ...  ...  .18,39 

maintenance  of  wife  engaged  in  independent  ...  ...  93 

Promises— 

of  marriage  when  incomplete  ...  ...  ...  ...  ...  3 

when  party  to  marriage  may  retract,  or  agreement  ...  ...  8 

(. 

Prompt- 

division  of  dower  as,  and  deferred  ...  ...  ...  ...  42 

when  a dower  to  be  considered  as  ...  ...  ...  ...  43 

Prompt  Dower- 

See  D wer. 
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Proof— 

of  marriage 

of  marriage  by  acknowledgment 
acknowledging  a son  when,  of  marriage 
acknowledgment  when,  ot'  marriage 

testimony  of  trustworthy  Muslim  midwife  in,  of  child's  birth 
identity 
of  child’s  birth 


Page. 


87—90  ’ 
..  88 


...  90 

and 
...  194 
194—201 


Proper  Dower- 

See  Bovm'. 


Property  — 

Muslim  cannot  act  as  guardian  in  the  administration  of  the,  of  non- 
Muslim  ... 

while  non-Muslim  can  act  as  guardian  in  the  administration  oi 
non-Muslim 

no  portion  of,  given  to  a wife  as  dower  can  without  her  permi 
given  to  another  wife 
whei'e  cannot  be  made  subject  of  dower 
where  given  to  wife  in  her  dower  without  being  specified 
deed  of  settlement  covering,  not  in  possession  of  settlor 
priority  of  widow’s  claim  on  her  husband’s,  in  lieu  of  dower  ... 


right  to  wife  over  husband’s  ... 

account  of  mesne  profits  of,  held  by  wife  in  lieu  of  dower  f... 

validity  of  gift  of  iramovablti,  in  lieu  of  whole  dower 

widows’  right  to  purchase,  as  her  own  with  dower-money  ... 

widows’  right  to  sell,  in  possession  in  lieu  of  dower 

where  estate  becomes  the  act.-jal,  of  wife 

power  of  father,  as  guardian  to  dispose  of,  of  his  minor  sons 

not  the  object  of  marriage  ...  :i  ... 

husband’s  authority  in  respect  of  wife’s  .. 

power  of  wife  in  respect  of  her 

found  in  the  person  of  a foundling 

sale  of  landed,  of  child  by  guardian  when  permissible 

sale  of,  by  a Mahomedan  lady  belonging  to  her  and  certain  minors 

when  guardian  may  sell  his  ward’s 

effect  of  mortgage  where  mortgagor  not  the  guardian  of  his  ward’s 

power  of  guardian  to  sell  minor’s  immovable 

sale  of,  by  de /ac^o  guardian  ... 

cancellation  of  sale  of  minor’s  ... 

right  of  father  to  sell  and  purchase,  for  his  child  ... 

suit  against  father  for  recovery  of  ...  ... 

when  held  to  be  indivisible 

that^  may  be  lawfully  given 

that  can  be  bequeathed 

when  testator  can  bequeath  whole  of  his,  to  a single  person  , 


... 

24 

of 

24 

1 be 

42 

42 

42 

42 

44 

ang 

45- 

46 

46 

46 

47 

61 

64 

70 

114 

... 

114 

202 

233 

234 

234 

234 

234 

235 

236 

237 

... 

238 

... 

252 

252- 

-259 

... 

274 

... 

274 
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liability  as  to  loss  of,  bequeathed 
c sale  of,  by  executor 
gift  of.  See  Gift  {s). 

See  Bequest,  Legacy  and  Wills. 


Proposal  of  Marriage  - 

See  Marriage  and  Proposal. 


Proposal- 

words  of,  and  acceptance  by  whom  and  before  whom  to  be  made 
complete  the  transaction  of  marriage  . 
duties  of  woman  to  whom,  of  marriage  addressed 
of  marriage  how  contracted 


Punjab  Laws  Act- 

See  Acts 


Puberty— 

age  of,  to  contract  marriage  under  Mahomedan  law  in  what  depends 
age  of,  how  to  be  determined  ... 
guardianship  ceases  at  the  age  of 

minor  cannot  choose  between  father  and  mother  before 


Quality— 

of  clothing  how  determined 


Radd-ul-Muhtar— 

See  Bibliography. 

Raji  Repudiation- 

See  Repudiation. 

Ramazan— 
definition  of 


Q 

R 


c 


Ratification — 

power  of  child  given  in  marriage  as  to  its 
effects  of  .. 

of  marriage  by  principal 

Razaat—  ' 

See  Suckling.  c 


Reason- 

age  of,  how  fixed 


Reciprocal  rights— 

and  duties  of  husband  and  wife 

c 


(^age. 

282,  283 
304—305 


to 

5 

8 

8 


5 

...  318 
...  319 
...  319 


105 


169^ 

5 

35,  36 
85 


318 


91—123 


c 


( 
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Recovery— 

of  the  amount  where  husband  advanced  maintenance  before  he  left  .i.  108 

where  husband  denies  the  marriage  ...  ...  ...  ...  108, 

where  husband  proves  that  marriage  was  dissolved  ...  ...  109 

Registration  of  Muhamadan  Ma^rriages  and  Divorces  Act- 
See  Acts— 

> ') 

Regulation- 

IV  (Bom.)  of  18?7,  s.  28  ...  ...  ...  ...  ...  2 


Relations— 

right  of  next  nearest,  to  contract  marriage  the  nearer  relation  being 


absent  ...  ...  ...  ...  ...  ...  24 

procedure  where  nearer,  refuses  the  proposal  of  marriage  of  his  minor  ...24,  25 
contract  of  marriage  where  there  are  two,  of  the  same  degi’ee  ...  25 

validity  of  marriage  contracted  by  remote  ...  ...  ...  84 

when  to  provide  maintenance  of  child...  ...  ...  ...  222 

maintenance  of  poor  ...  ...  ...  ...  ...  229 

Relations'hip— 

testimony  necessary  to  establish  ...  ...  ...  2(X) 


Religion- 

child  to  follow  his  father’s  ...  ..  ..  ...  ...  75 

of  child  born  of  marriage  between  a Muslim  and  a Christian  woman 
ora  Jewess  ..  ...  ...  ...  ...  ...  75 

o} 

no  inheritance  between  husband  Jnd  wife  where,  different  ..  76 

of  child  when  husband  or  wife  embraces  Islam  ...  78 

of  fatherless  minor  child  when  grandfather  embraces  Islam  78 

difference  of,  when  affects  obligation  of  maintenance  ...  ...  230 

difference  of,  not  affecting  a bequest  ...  ...  ...  ...  281 

Re-marriage— 

with  a woman  repudiated  three  times  when  lawful  ...  19 

with  wife  repudiated  by  one  or  two  irrevocable  repudiations  ...  141 

legal  effects  of,  on  previous  repudiations  ...  ...  ...  142 

effect  of,  during ..  ...  ..  ...  ...  179 

impediments  to,  where  one  of  the  two  wives  suckles  the  other  ...  209 

Remuneration— 

where  d mother  entitled  to,  for  suckling  child  ...  ...  ...  205 

* for  suckling  equivalent  to  a contract  for  hire ...  ...  206 

where  mother  engaged  to  suckle  her  child  ...  ...  ...  206 

for  suckling  not  lost  by  father’s  death  ...  ...  ...  ...  207 

Repudiation- 

dispute  as  to  dower  if  arises  after,  but  before  consummation  ...  66 

mere  arbitrary  act  of  a Mahomedan  hu.sband  ...  ...  ...  125 

) 
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Repudiation— 

in  “^respect  of  marriages  by  form 

<r<  Vhere  pronounced  during  intoxication 
by  dumb  man 

where  husband  considered  incapal?le  of  pronouncing  a valid 
right  of  minor’s  father  or  minor  himself  to  pronounce  a valid 
how  may  be  expressed 

delegation  of  power  of,  to  a third  party  t ... 

effect  of  husband’s  signing  an  instrument  of,  before  vt^ife’s  father 

writing  where  not  necessary  to  the  validity  of  a 

husband  may  give  his  wife  an  option  of 

number  of  ...  ... 

by  talak  not  complete  and  irrevocable  by  a single  declaration 

no  special  expression  necessary  to  constitute  a valid 

what  constitutes  a valid 

express  formula  for,  defined 

implied  formula  for,  defined 

pronouncing  of  the  word  talak  three  times  when  not  a valid  ... 
use  of  certain  expression  meaning  not  to  be  received  back  as 
constitutes  a valid  ... 

exact  words  used  in,  are  of  vital  importance  ... 
raji,  and  its  legal  effects 
expression  involving  a revocable 
expression j involving  a,  by  implication 

marriage-tie  not  dissolved  by  a revocable,  until  Iddat  completed 
when  revocable  and  irrevocable  ^ 

different  kinds  of 
revocable,  and  its  legal  effects  ... 
when  a,  is  revocable 
when  a,  is  irrevocable 
when  a revocable  becomes  irrevocable 
with  compensation  irrevocable  c ...  ... 

expressions  that  constitute  an  irrevocable 
when  a vow  of  continence  effects  an  irrevocable 
legal  effects  of  irrevocable  ... 
legal  effects  of  a final  or  triple 

re-marriage  with  wife  repudiated  by  one  or  two  irrevocable 
legal  effects  of  re-marriage  on  previous  ...  . ... 

not  affecting  woman  whose  marriage  is  void 
definition  of  conditional  and  unconditional 
to  take  effect  at  a future  time— explained 
with  suspensive  condition  when  takes  effect 
effect  of  conditional 

effect  of  husband’s  oath  as  to,  where  conditional 
effect  of  suspended  ... 
where  subject  to  two  conditions 
effect  of  wife’s  declaration  regarding 
how  J^ronounced 


^ Page. 

...  125 
...  125 
...  125 

...  126 
...  126 
...  126 
...  126 
...  127 
...  127 
...  127 
...  • 128 
...  129 
. ...  129 
...  129 
...  129 
...,  130 
...  130 
wife 
...  130 
...  130 
131—135 
...  132 
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...  134 
...  131 
131—136 
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...  139 
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Rei^udlation— concW.  3 

withdrawal  of  ...  ...  ..  ...  ...  ^ ...  147 

right  of  husband  to  empower  his  wife  to  pronounce  ...  147,  148 

wife  when  to  decide  where  empowered  between  maintenance  or  ...  148 

operation  of  single  irre^’ocable,  where  wife  given  discj-etionary  power  ..  149 

where  a revocable,  takes  etftfct  ...  ...  ...  ...  149 

where  wife  exceeds  her  authority  in  number  of  ...  ...  ...  149 

whsre  wife  does  ’jot  adhere  to  the  form  of,  authorized  ..  ...  150 

during  illness  , ...  ^ ...  ...  150-153 

in  other  cases  ...  ..  ...  ...  ...  ...  154 

effects  of  irrevocable,  during  husband’s  illness  ...  ...  ...  155 

by  mutual  consent  of  husband  and  wife  in  Khula  form  ...  158-168 

definition  of  ...  ...  ...  ...  ...  158,159 

validity  of  Khula,  granted  under  compulsion  ...  ..  ...  159 

conditions  necessary  in  ATAieZa  ...  ...  ...  ...  159 

when  a can  validly  take  place  ...  ...  ...  ...  159 

conditions  that  modify  a ATAwto  ...  ..  ...  ...  159 

amount  of  compensation  necessary  in  Khula  ..  ...  ...  160 

;fit  subject  for  compensation  in  ...  ...  ...  ...  160 

where  Khula,  equivalent  to  irrevocable  repudiation  ...  160 

compensation  where  proposal  of  Khula,  emanates  from  husband  ...  160 

judicial  decree  not  necessary  in  ...  ...  ..  160 

Khula,  where  it  emanates  from  husband  ...  ...  ...  160 

Khula,  where  it  emanates  from  wife  ...  ...  | ...  ...  161 

withdrawal  of  Khula  ...  ...  ...  | ...  ...  161 

effects  of  Khula,  with  compensation  ...  ...  ...  ...  161 

in  Khula  form  when  occurs  before  consummation  of  marriage  ...  161 

in  Khula  form  cancels  all  debts  arising  from  dissolved  marriage  ...  161 

maintenance  in  ...  ...  ...  ...  161,162 

dower  in  ...  .f).  ...  ...  ...  161,162 

Mutahin  Khula  ...  ...  ...  ...  ...  ...  161 

effects  of  Khula,  without  compensation'  ...  ...  ...  ...  162 

where  dower  is  compensation  for  Khula  ...  ...  ...  ...  162 

suit  for  debts  in  Khula  ...  ...  ...  ...  ...  162 

liability  of  wife  to  suckle  and  maintain  child  in  Khula  ...  163,  164 

custody  of  child  in  j^ZiwZa  ...  ...  ...  ...  164,165 

child’s  maintenance  in  Khula  ...  ...  ..  ...  ...  165 

compensation  and  dower  in  Khula,  in  respect  of  minor  ...  165,  166 

right  and  liability  of  father  in  respect  of  minor  in  Khula  ...  165,  166,  167 

effect  of  Khula,  offered  by  wife  during  last  illness  ...  ...  ...  167 

?h  Khu'a  form  by  wife  legally  incompetent  ...  ...  ...  167 

liability  of  agent  for  compensation  in  .ff/iMZa  ...  ...  ...  168 

compensation  in  Khula,  when  payable  ...  ...  ...  ...  168 

cqjtipensation  in  Khula,  where  marriage  void  ...  ...  168 

paternity  of  child  born  within  two  years  since,  or  husband’s  death  ...  194 

Restitution  of  conjugal  rights— 

See  Conjugal^Rights. 
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Retirement— 

wha'k.  constitutes  valid 
c legal  effect  of  valid 

where  valid,  not  amounting  to  consummation  of  marriage 

c ■ 

Return—  ^ 

or  taking  back  wife  how  it  is  constituted 
right  of,  how  to  be  exercised  ...  ..  c...  ^ 

what  constitutes  a valid  ...  ...  ...  ..  c 

husband  to  inform  wife  about  his  exercising  the  right  of 
when  the  right  of,  ceases 

Revocable  Repudiation- 

See  Repudiation. 

Revocation  - 

of  a will  how  made  ... 

denial  of  a will  not  constituting 

of  gift.  See  Gifts. 


Page. 

c 

. 53 
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. 56 


...  133 
1.34,  135 
...  134 
...  1.34 
..  135 


282 

'282 
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marriage  of  a Muslim  with,  unlawful 


20 


Sale- 

of  landed  property  of  child  by  guardian  when  permissible  ..  ...  233 

question  of  legal  necessity  in  case  of  '.L  ...  ...  ...  2.33 

of  property  by  a Mahomedan  lady  belonging  to  her  and  certain  minors  2.34 
of  property  by  de /ac^o  guardian  ...  ...  ...  2.35 

when  a child  can  cancel,  made  by  its  father  ...  ...  ..  236 

gift  of  property  in  consideration  of  ornament  amounts  to  a ...  ..  267 

gift  for  consideration  is  in  effect  a,,  '■.nd  purchase  ...  ...  ...  267 

of  property  by  executor  ...  ...  ...  ..  304 — 305 


Seizin- 

transfer  of,  is  unnecessary  in  hiba-hil-ewaz  ...  ..  ...  264 

one  of  the  essential  acts  for  giving  validity  to  a gift  ...  265 

how  effected  ...  ...  ...  ...  ...  ...  265 


Separation- 


postponement  of,  when  a judge  to  grant 

• ..  169 

suit  for,  on  the  ground  of  impotency 

^ ...  169 

right  of  wife  to  demand,  for  husband’s  impotency 

' ...  16) 

on  account  of  husband’s  impotency 

169-171 

on  account  of  apostasy 

172—174 

where  a judge  to  pronounce 

...  170 

effect  of,  for  impotency 

^ ...  171 

whei^  husband  and  wife  apostatize  at  the  same  time 

Cc  ... 

...  172 
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Setti’ement—  ' 

deed  of,  covering  property  not  in  possession  of  settlor 
void  but  contract  valid  where  unlawful  thing  settled  as  dower 
basis  of,  in  case  of  dispute  as  to  amount  of  dower  ... 
declaration  on  oath  for,  of  dower  ^ 

Settlor- 

deed  of  settlement  cctjvermg  property  not  in  possession  of 

Shar  h-i- Vikay  ah — 

See  Bihliograx>hy . 


Page. 


. 66 
66,  67 


Shiah  School- 

validity  of  marriage  according  to  ...  ...  ...  10 

prohibits  marriage  between  a Shia  woman  and  non-Mussulman  16,  20,  75 
contract  of  marriage  with  a Christian  not  valid  according  to  ...  20,  75 

requirements  in  marriage  according  to  ..  ...  28 

amounts  of  dower  according  to  ...  ...  ...  ...  40 

option  as  to  time  when  amount  of  dower  may  be  fixed  according  to  ...  41 

repudiation  in  marriage  by  the  form  ..  ...  ...  125 

right  of  mother  to  the  custody  of  her  daughter  according  to  217,  218 

when  mother  is  deprived  of  such  custody  ...  ...  ...  218 

right  of  father  governed  by,  to  the  custody  of  his  children  ...  ...  218 

gift  of  a house  for  residence  is  governed  by  the  rule  of  the  Sunni  school  252 
where  rule  of,  silent  rule  of  Sunni  school  applies  ...  ...  ...  252 

validity  of  gift  of  undivided  property  according  to  ...  ...  253 

as  to  transfer  of  property  where  yossession  taken  under  invalid  gift  ...  254 
right  to  dispose  of  property  by  will  according  to  ...  ...  277 

Sister  (s)— 

marriage  with,  aunt  and  niece  of  a wife  when  not  valid  ...  ...  18 

marriage  with  two,  under  one  contract  when  void  ...  ...  80 


Special  Marriage  Act- 

See  Acts. 


Star-worshippers— 

marriage  of  a Muslim  with,  unlawful  ...  ..  ...  ...  20 

Status— 

of  husband  and  wife  at  first  Christians  and  subsequently  Mahoraedans  14 
where  custom  fails  reference  to  be  made  to,  of  woman  and  amount 

of  fixed  dower  ..  ...  ...  ...  ...  ...  43 

acknowledgment  of  a child  as  son  gives  the  child,  of  a son  ...  ..  197 

of  an  heir  how  determined  ...  ...  ...  ...  290 


Suckling— 

of  the  child  by  mother 

where  a inother-tAititlod  to  remuneration  for,  of  her  child 

4 
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jkling— coHid. 

liability  of  father  to  provide  a wet-nurse  for  child’s  ...  ...  205 

during  Iddat  ...  ...  ...  ...  ...  ...  205 

remuneration  for,  equivalent  to  a contract  for  hire  ...  206 

after  expiry  of /ddaif  ...  c.  ^ • 206 

(y 

remuneration  for,  not  lost  by  father’s  death  . ...  ...  207 

effect  of,  regarding  prohibition  to  marriage  ...  ...  ...  208 


Suit- 

general  rules  to  form  decisions  in,  regarding  marriage,  &c. 


for  jactitation  of  marriage  lies  in  a civil  court  ...  ...  ...  7 

limitation  for,  to  realize  prompt  dower  ...  ..  ...  ...  44 

limitation  for,  to  realize  deferred  dower  ...  ...  . . 45 

by  widow  against  estate  of  her  late  husband  to  realize  dower  ...  46 

for  dower  by  heir  of  a widow  ...  ...  ...  ...  62 

for  restitution  of  conjugal  rights  when  not  maintainable  ...  ...  119 

limitation  in  a,  for  recovery  of  a wife  ...  ...  ...  ...  l22 

for  restitution  of  conjugal  rights  ...  ...  ...  122 

for  separation  on  the  ground  of  impotency  ...  ...  ...  166 

in  respect  of  missing  person’s  property  ...  ...  ...  323 

‘ Suitor- 

right  of,  to  see  face  and  hands  of  intended  bride  before  marriage  ...  3 

claim  of,  for  sum  advanced  for  maintenance  of  woman  ...  68,  69 


T ^ 

Tafrik- 

or  formal  separation  ...  ...  ’ ...  ...  ...  169 

Tafsirat-ul-Ahmedia— 

See  Bibliography. 

Tafweez— 

or  wife’s  power  to  repudiate  herself  ...  ...  ••  ...  147 

Tahtavi— 

See  Bibliography. 


Talak—  c 

signification  of  the  word  . ...  ..  ...  ^ ...  129 

c 

Tamlik— 

defined  ...  ...  ...  ...  ...  ...  ...  248 

( 

Tankihul  Hamidiah- 

^ee  Bibliography. 
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Testator— 

right  of,  to  give  preference  to  one  heir  over  another  ...  '7  ...  279 

(ieath  of,  caused  by  a person  in  who.se  favour  a beqne.st  was  made  ...  >279 

liability  of,  where  loss  of  ob.ject  bequeathed  while  in  his  possession  . 282 

right  of,  having  heirs  to  make  a bpquest  ...  ...  ...  . . 283 

where  bequeaths  an  unspeci^ed  share  subject  to  variation  ...  ...  284 

where  bequeaths  a thing  definite  and  specified  two-thirds  having  perished  285 
wh^re  bequeaths  a Specified  sum  having  a debt  against  the  estate  ...  285 
where  bequearrrs'-.  .j^ht  of  residence  in  or  rents  of  a house  . ...  286 

where  bequeaths  ul\fruct  to  one  and  property  to  other  person  ...  288 

cannot  restrict  functions  of  executor  ..  ...  ...  294 

revocation  of  executorship  by  ...  ...  ...  ...  296 

Testimony— 

of  trustworthy  Muslim  midwife  in  proof  of  child’s  birth  and  identity  ...  194 

necessary, to  establish  relationship  ...  ...  ...  ..  200 

Trade- 

equality  ’in  respect  of  profession  or  ...  ...  ...  38,39 

->’where  a guardian  can  authorise  a minor  to  engage  in  ...  317 

right  of  minor  authorized  to  ...  ...  ...  ...  ...  317 

Transaction— 

of  gratuitous  nature  when  and  how  far  valid  ...  ...  ..  289 


Transfer— 

of  possession  of  property  subject  of  gift.  See  Gift  {s). 

Transfer  of  Property  Act—  f 

See  Acts.  ^ 

^ U 

Umdat-ul-Riayah— 

See  Bibliograx)hy . 

Unconditional  repudiation— 

See  Repudiation. 

V 

Verbal  Contract- 

See  Contract. 


Vilayat— 

See  Authority. 

) 

Virgin—) 

consept  of,  consulted  by  distant  relation  as  to  her  marriage  how  to  be 


expressed  . . ...  ..  . ...  32 

when  wife  to  be  treated  as  ...  ...  ...  ...  33 

Virginity— 

accident  not  affecting,  of  a woman  ...  ...  ...  33 

payment  of  dower  where  wife’s,  is  stipulated  for  ^ ...  59 


J ) 


c 


528 


GENERAL  INDEX. 


Virtue— 

equalii'y  in  respect  of,  or  otherwise 

Void  Marriages— 

See  Marriage. 

Waiver— 

of  widow’s  claim'to  dower 


W 


Pape. 
..  .38 


52 


Ward-  c 

ri^’ht  of,  to  demand  dissolution  of  marriage  contracte' . by  guardian 
right  of,  compelled  in  marriage  to  cancel  contract  at  puberty 
separate  contract  by  separate  guardian  for  marriage  of  the  same 
marriage  of  guardian  with  his  adult,  when  void 
testimony  of  guardian  against  his,  where  marriage  is  denied 
executor  must  provide  reasonable  maintenance  for  his 
when  executor  advances  maintenance  of,  from  his  own  fund  . 
when  executor  can  deliver  property  to  ... 

Wasaya— 

See  Wills. 


21 

28 

8.3 

83 

88 

307 

.308 

3K 


Wasi— 

See  Executors. 

Wasiatnamah  - 
See  Will. 


Wet-nurse—  V 

liability  of  father  o provide  a,  for  child’s  suckiing...  ...  ...  205 

where  a hired,  may  be  compelled  to  renew  her  agreement  ...  ...  207 

Widow— 

when  proposal  of  marriage  allowable  to  obtain  hand  of  ...  ...  2 

contract  of  marriage  with,  when  not  lawful  ...  ...  ...  2 

marriage  with,  when  invalid  ...  ...  ...  ...  ...  3 

right  of,  to  claim  the  balance  of  dower  for  marriage  ...  ' ...  9 

priority  of  the  claim  of,  on  her  husband’s  property  in  lieu  of  dower  ...  44 

lien  of  Mahomedan,  for  balance  of  dower  ...  ...  ...  44 

right  of,  to  dower  is  personal  and  does  not  pass  to  purchaser  of  estate  ..  46 

suit  by,  against  estate  of  her  late  husband  to  realize  dower  ...  46 

right  of,  to  purchase  property  as  her  own  with  dower-money  ...  46 

right  of , to  sell  property  in  possession  in  lieu  of  dower  ...  r ...  47 

right  of,  to  take  possession  of  her  husband’s  real  estate  in  lieu  of  dower  47 

right  of,  to  dower  where  there  is  no  deed  to  that  effect  ..  . 51 

suit  for  dower  by  h'ur  of  a ..  ...  ...  ...  62 

right  of  heir  of,  to  demand  dower  from  husband’s  heirs  ...  ...  63 

not  entitled  to  maintenance  ...  ...  ...  ...  ..  184 

paternity  of  child  born  of  a,  observing ...  ...  ...  191 

position  of,  in  respect  of  deceased  husband’s  estate...  ...  232 
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Wife- 

liabilities  of  husband  and,  by  establishment  of  marriafije 


11 


cohabitation  as  husband  and,  is  evidence  of  marriage 
marriage  with  daughter  and  mother  of  a,  when  forbidden 
marriage  vith  sister,  aunt  and  niece  of  a,  when  not  valid 
when  marriage  with  fifth’i  ur^law^ul 
when  to  be  treated  as  yirgin  ... 

no  portion  of  pl^nerty  given  to  a,  as  dower,  can  without  her  permission 
be  given  to  anot^ier  ^ife 

where  property^i'mi  tJ,  in  her  dower  without  being  specified 
lien  of,  on  her  husb.\nd’s  estate  in  lieu  of  dower 
claim  of,  to  full  amount  of  dower  discussed 
time  when  right  of,  to  dower  is  acquired 

simple  contract  of  money  payment  for  dower  not  necessarily  giving 
right  to,  over  husband’s  property 
account  of  mesne  profits  of  property  held  by,  in  lieu  of  dower 
gift  of  immovable  property  to,  in  lieu  of  whole  dower 
cases  where,  entitled  to  proper  dower 
right  of,’ to  remit  her  claim  to  dower 
power  of  adult,  to  remit  dower  in  her  husband’s  favour 
right  of,  to  additions  made  to  dower 
right  of,  over  whole  dower  once  perfected  never  forfeited 
right  of,  to  dower  and  its  increase  where  repudiated  before  consum- 
mation of  marriage 
where  to  restore  dower  to  husband 
right  of,  to  dispose  of  dower  ... 

when  entitled  to  stipulated  do\^r  ...  ...  ... 

when  in  lieu  of  dower  en^^tled  to  Mutah  ^ ... 
when  neither  entitled  to  dower  nor 
payment  of  dower  where  Virg  \nity  of,  is  stipulated  for 
payment  of  dower  where  beauly  is  stipulated  for 
liability  of  husband  to  pay  the  siinulated  or  proper  dower  to,  even  in 
absence  of  stipulated  virginity 
who  may  receive  dower  on  behalf  of  a minor 
dower  is  the  sole  property  of  ... 
where  estate  becomes  the  actual  property  of 
right  of  husband  in  case  of  gift  of  dower  by 
not  to  be  compelled  to  relinquish  her  dower 
where  can  claim  dower  either  from  husband  or  surety 
claim  of,  to  prompt  dower  after  her  surrender  to  her  husband 
claimiof,  in  respect  of  dower  which  is  lost 

validAy  of  marriage  where  a Christian,  married  to  a Muslim  becomes 
a J,^wess  and -wice  •ygrsd 
when  proper  dower  in  full  to  be  paid  to  ... 

right  of  Muslim  with  a Muslim,  to  marry  a Christian  woman  or  a 
Jewess  ... 

marriage  of  non-Muslim  where,  embraces  Islam 
testimony  of,  Where  dispute  as  to  actual  marriage  ... 
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Wife  — cojir 

ackn^r/ •'edging  a woman  as,  when  proves  the  marriage 
(-acknowledgment  as,  must  he  distinct  and  unmistakable 
husband’s  duties  towards 

one,  may  abandon  her  rights  in  favour  of  another  ... 
remedy  of,  in  case  of  her  husband’s  unjust  treatment 
when  deemed  .to  be  rebellious  ...  ... 

right  of,  to  demand  wages  from  husband  for  cookip.p; 
when  entitled  to  demand  clothing  from  husband 
clothing  and  lodging  of 
when  can  claim  a new  garment 
when  to  be  provided  with  a separate  dwelling  or  apartment 
when  cannot  be  compelled  to  provide  lodging  to  husband’s 
childi’en 

when  can  claim  to  be  removed  to  another  dwelling 


Ppe. 

...  89 

...  89 

91—94 
•J  ...  9.3 

/.  ...  94 

...  99 

o'.  104 

...  104 
104-107 
...  104 

...  105 
relation  or 

...  105 
105,  106 


where  husband  bound  to  provide  another  dwelling  or  a companion  for  nk  106 
what  articles  a husband  bound  to  provide  for  his  ...  ...  106 

when  may  release  her  husband  from  paying  maintenance  ...  ...  113 

cannot  set  off  her  debt  against  maintenance  ...  ..  ...  (*13 

contracts  by,  when  valid  ...  ...  . ...  ...  114 

not  bound  to  contribute  anything  towards  household  expenses  ...  114 

power  of,  in  respect  of  her  property  ...  ...  ...  114 

husband  must  not  use  violence  towards  his,  for  her  fault  ...  115,  116 

rights  and  duties  of,  towards  her  husband  ..  ...  117 — 123 

who  may  refuse  her  person  to  her  husband  ..  ...  117,  118 

decree  for  recovery  of  ...  ...  ...  ...  ...  122 

limitation  in  a suit  for  recovery  of  •••  122 

when  may  leave  her  husband’s  house  without  pSirmission  ...  122 

right  of,  to  visit  her  relation  ...  ...  . ..  122,123 

right  of,  to  attend  her  sick  father  ^ ■*■...'■  ...  ...  123 

cost  of  litigation  due  to,  against  her  husba-nd  ...  ...  ...  130 

a ‘ 

liability  of,  to  suckle  and  maintain  child  after  Khula  repudiation  ...  163 

liability  of,  where  articles  of  compensation  perish  before  delivery  ...  163 

when  may  keep  her  child  born  of  dissolved  marriage  until  of  age  ...  164 

right  oi,  diS  to  Hazayiah  ...  ...  ...  ...  164,165 

right  of,  to  the  estate  of  a person  acknowledging  a child  as  his  son  ...  195 

right  of,  to  remove  child  entrusted  to  her  custody  dui’ing  and  after  Icdat  219 

right  of,  to  acknowledge  debt,  legacy  or  share  when  repudiated  at  her 
request  ...  ...  ..  ...  ...  ...  ...  291 

release  of  a debt  by,  in  favour  of  husband  in  her  last  illness  when  ^^^lid  291 

e 

271-293 
271-283 
271-283 
...  271 
®..  271 
^..  272 
C 
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Will(s)- 

OY  wasaya 
nature  of  a 

condition  requisite  for  validity  of  a 
persons  capable  of  making  a ... 

fixation  of  signature  as  a consenting  party  gives  validity  to  a 
legal  effect  of  omission  to  put  a,  in  writing  ...  ^ 
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11(S) — concld. 

policy  of  Mahomedan  law  as  to  disposal  of  property  by  ...  j ... 
as  to  payment  of  monthly  allowance  to  a certain  person  after  testatrix’Iie 
death  ^... 

not  signeA  : validity^*  ) 
who  can  ex  \^ute  a ..>  ^ 

legatee  " living  or  conceived  at  the  time  of  ... 

bject  bequeaths  ?bj'  jnust  be  susceptible  of  being  trahsf erred 

lawful  son  of  testator’s  eldest  son  not  then  born 
t relations  and  leaving  whole  property  to  nephew : 


age. 

272 

272 

272 

273 
273 
273 
273 


made  in  favoIT. 
disinheriting  nea 

effect  of  ...  ...  ...  ...  ...  ...  275 

right  of  testatrix  to  make  a,  of  her  whole  property  ...  ...  275 

diverting  all  property  of  testator  from  his  next  heirs  invalid...  ...  275 

to  a stranger  of  one-third  of  testator’s  property  valid  ...  ...  276 
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